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Foreword 



REVERED AND ABUSEDas no Other 
court has ever been, least known of 
^the great institutions of the United 
States, the Supreme Court holds a unique 
power in the American system of govern- 
ment — a unique place in the American story. 

To tell that story and to explain that pow- 
er, the Foundation of the FederaJ Bar As- 
sociation is publishing this book. 

George Washington said that **the due 
administration of justice is the firmest pillar 
of good Government." The Foundation 
works to improve that administration, par- 
ticularly in the federal courts. It acts. for 
the Federal Bar Association, whose 13,600 
members have served or now serve as attor- 
neys or judges for the national government. 

Believing that each citizen must be the 
final judge of good governments it has 
planned this book to serve the public. 

When the First Congress was debating a 
bill to establish a federal court system, one 
Representative from New Hampshire ex- 
pected it to "give great disgust." He could 
see no reason for a national judiciary, "un- 
less it be to plague mankind." His fears 
have not materialized. Today this system 
has begun an unprecedented effort at self- 
improvement and innovation; and this book 
includes a report on that program of change. 

Most people never enter the federal 
courts, either as parties to a lawsuit or 
members of a jury — not even as spectators. 
They think of the courts as strange and re- 
mote if they think of them at all. And they 
believe, with some validity, that the law is a 
Hramble patch of technicalities and strange 
;i)rds. They might reasonably expe ^ th.f 
Supreme Court to be the most remote ui all. 
far from ^^veryday affairs. And yet it is not; 
it is "supreme." but still very close to the 
lives and activities of all Americans. 

From day to day the headlines announce 
its decisions, the editorials praise and de- 
nounce them, and citizens wrangle about 
them in law schools and living rooms. 



We hope this story of the Court will be 
part of that debate, which began almost as 
soon as the Justices started hearing cases. 
Although we believe lawyers will enjoy it, 
it is not written especially for them, and 
legal technicalities are not its theme. 

The theme is a national adventure. Its 
episodes are crises and struggles and con- 
flicts. Its setting is a continent and beyond 
— and a few small rooms. 

To present this story. Dr. Melville Bell 
Grosvenor, Editor-in-Chief, and Dr. Mel- 
vin M. Payne, President, have generously 
shared the resources of the National Geo- 
graphic Society with the Foundation; and 
we are happy to thank them for their help. 
In this project, they and their staff col- 
leagues have performed a great service to 
the Nation. 

Me.Tibers of our Foundation have selected 
landmark cases and reviewed both text and 
pictures which follow. The Foundation as- 
sumes full responsibility for the contents of 
the volume, which we are proud to sponsor. 

With publication of this edition, the 
Foundation welcomes a new organization 
that has joined us in encouraging public 
interest in the Court: The Supreme Court 
Historical Society, whose specific purpose 
is to preserve and extend knowledge and 
appreciation of the history of the Court 
and the Nation*s judicial system. 

For ever/one who has worked on this 
book and for everyone who reads it. we 
hope it will mean a new devotion to the 
ideals of the Constitution, to the purposes 
which have been the special trust of the 
Supreme Court — "to form a more perfect 
Union, establish Justice . . . and secure the 
Blessings of Liberty to ourselves and our 
Posterity." And we hope it will mean a new 
pride in law as our way of using freedom. 

EARL W. KINTNER 
President. The Founduti'^n 
of the Federal Bar Association 
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of ihe English tradition. But no English judge can say from the bench, 
as an American judge may say: *The law on the books says thus-and- 
so; but in spite of the fact that the legislature passed it in due form, this 
law is void — it is unconstitutional and therefore no law at all." 

The English constitution has remained unwritten; it was, and still is, 
a mass of precedents, and of rules drawn from them. But in America the 
colonists got used to something else: the idea of one written agreement 
as the basis of government. In 1 606 a charter from King James 1 outlined 
a plan of government for settlers in Virginia. Before the Pilgrims landed 
in 1620, they drew up the Mayflower Compact for themselves, with a 
solemn promise to make and obey "just and equal Laws" for the general 
good. Royal and proprietary colonies alike had their written charters. 

THE COLONISTS came to think of these documents as sharing the 
sanctity of natural law, the supremacy of natural rights, the solidar- 
ity of human society. They were thinking of their ciiartcrs as we think 
of our Constitution. Increasingly, many colonists came to regard Parlia- 
ment's laws on colonial affairs as unjust, even tyrannical. They appealed 
to the principles of a higher law, which could nullify even Acts of Par- 
liament. Finally, they appealed to arms— they fought the Revolution. 

War brought victory; peace brought trouble. America's first consti- 
tution, the '^Articles of Confederation and perpetual Union," set up a 
''firm league of friendship," a government so simple it didn't work. Each 
state kept its "sovereignty, freedom and independence," and every 
power not expressly given to Congress. Thai Congress one house in 
which each state had one vote, had to rely on the states for soldiers or 
money or law enforcement. Often the states didn't cooperate. 

Distressed, George Washington saw that the country had ''thirteen 
heads, or one head without competent powers." John Jay warned in 
1783 that Europe watched "with jealousy, and jealousy is seldom 
idle" — weakness at home might tempt assault from abroad. The states 
squabbled among themselves over trade; in 1 786 James Madison wrote 
gloomily to Thomas Jefferson about the ''present anarchy of our com- 
merce." Protests grew sharper, until Congress reluctantly called for a 
convention to meet in Philadelphia in May, 1787, "for the sole and 
express purpose of revising the Articles of Confederation." 

The delegates straggled in, elected Washington to pre!,ide, and with 
great courage and good sense disobeyed their instructions. They went 
to work to create a new government — "a national government . . . con- 
sisting of a supreme Legislative, Executive and Judiciary." Their splen- 
did disobedience produced the Constitution of the United States. It 
was not the Articles they revised, it was the future. 

They invented something new, a plan for power the world had never 
seen before, an intricate system with both the states and the central 
government dealing directly with the people. 

After long angry debates they compromised on a new kind of Con- 
gress, with two houses. After more wrangles they accepted the idea of 
an executive, a President. Without any argument at all the delegates 

'THE LAW, WHERKIN, AS IN A MAGIC MIRROR, ur see reflected not only 
our own lives. " noted OHver H^endell Holmes. Jr.. "hut the lives of all men 
that have been!" Vi.sitors .stand at the threshold of the Nation's citadel of 
law. the Supreme Court. The dome of the Capitol rises in the west, 

NATIONAL 6t06«APMlC PH O f Oft* APH I d JOiffH > SCHIIIICmII C) N 6 i ^ 



accepted the proposal for a Supreme Court. 
They agreed on the kinds of cases courts of 
the United States should try; when they 
disagreed over details for the lower courts, 
they left the matter up to the new Congress. 

Soberly, for a long time, they thought 
about the most important problem of all. 
The country's simple government under the 
Articles had not worked well. Now the dele- 
gates were offering a complicated arrange- 
ment with many more points to quarrel 
about — who should make the final decision 
in disputes about the Constitution? 

TO THIS QUESTION the delegates 
gave no final answer. But they adopted 
a sentence to make an answer possible: 
"This Constitution, and the Laws of the 
United States which shall be made in Pur- 
suance thereof. . . shall be the Supreme Law 

of the Land " 

Angry debates and even brawls accom- 
panied the immediate question: Should the 
people accept this new system? Patrick 
Henry spoke the fears of many when he 
cried, "it squints towards monarchy. Your 
President may easily become King." 

And where was a bill s-^^ . ights? Most of 
the states had one in their own constitutions, 
and saw dangers in a document that failed 
to provide a list of liberties. Pamphlets came 
thick and fast. Some cried: 

I hat the convcntitin in ^rcaf fury 
fiavc taken aw ay the trial hyjury: 
That liberty aj press is ^anc. 
We shall be han^'d, caeh fnathers st)n. . . . 

hot months the issue was uncertain, be- 
cause nine of the original 13 states had to 
ratify the Constitution before it would be- 
come law. But by June 21, 1788, the ninth 
— New Hampshire — had acted. 

In the First Congress, James Madison 
led in drafting amendments to protect the 
freedom and rights of the people; the states 
approved them promptly, and, by Decem- 



ber 15, 1791, the Billof Rights was in force. 

Now a *'more perfect Union" replaced 
the faltering 'league of friendship," and the 
new nation began its great experiment of 
liberty under the law. In time, the Supreme 
Court became the interpreter of the supreme 
law of the land — not because the delegates 
provided that it must, but because things 
worked out thai way. 

Associate Justice William J. Brennan,Jr., 
says: **. . . the Founding Fathers knew bet- 
ter than to pin down their descendants too 
closely. Enduring principles rather than 
petty details were what they sought to write 
down. Thus it is that the Constitution does 
not take the form of a litany of specifics." 

And so disputes over its meaning have 
continued. But Chief Justice John Marshall 
declared: "It is emphatically the province 
and duty of the judiciary department to say 
what the law is." He warned: *'We must 
never forget that it is a constitution we are 
expounding . . . intended to endure for ages 
to come, and consequently, to b3 adapte d to 
the various crises of human affairs." 

Charles Evans Hughes, who would be- 
come Chief Justice himself, staled the 
Court's responsibility more bluntly in 1907: 
*'We are under a Constitution, but the Con- 
stitution is what the judges say it is." 

So the Judges find its words "loaded," as 
Associate Justice Byron R. White says to- 
day. For more than a century the Court has 
been deciding cases that twine about a sin- 
gle statement. Congress shall have the pow- 
er to regulate commerce among the several 
states. On four simple words, "due process 
of law," the Court has written volumes. 

Still, in dealing with constitutional prob- 
lems, the Court is free to change its mind. 
Justices have overruled their predecessors 
and themselves, to correct a decision in the 
light of experience. They sit as "a kind of 
Constitutional Convention in continuous 
session," said Woodrow Wilson. Their 



RARE INFORMAL PORTRAIT shaw's members ofth;' Court in the paneled and pilastercd 

East C onference Room. From left: Associate Justices Harry A. Blackmun, 

Potter Stew art. Lew is F. Pow ell. Jr.. Thur^ood Marshall. William H. Rehnquist. 

Hyron R. White. William (). Douglas. Chief Justice Warren E. Burner. Associate Justice 

William J. Hrennan. Jr. .Scrupulous in observing the proprieties of their office, the Justices 

seldinn pose so casually. Rembrandt Peale\s famous "porthole portrait" of 

Chief Justice John Marshall han^s above them. 
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ch:ingini; views have helped make the Con- 
stitulii^n meet the needs ot'cach suecessive 
generation. Hut aiiain and I'.gain they have 
stirred up wrath and controversy. 

He Tore he became Associate Justice. 
Robert H . lackson pointed out that Supreme 
( ourt Jusiices ilerive their ollices from the 
tavor ol Pi esideritial appointrnenl and Sen- 
ale contirmalion. And they are "subject to 
an uiuletineiL urihmiled. and unreviewable 
( on^ressional power of impeachment, , . . 
( ertainh so dependent an institution would 
excite no tears. . . .*' 

Anil vet. he said, "this ( ourt has repeat- 
eilly overruled and thwarted both the ( on- 
Uicssand the F xecutive. It has been in angry 
collision with the most dynamic and popular 
Presidents \n our history. Jell'erson relali- 
ateil with impeachment ; .lackson denied 
jlhe ( ourt's] authority: Abraham Lincoln 
ilisobcved a writ (^t the ( hief Justice: . 



Wilson tried to liberiilize its membership: 
and Franklin D. Roosevelt proposed to 
'reorganize' it." 

You feel this timeless epic when you siand 
in the empty Courtroom today. Here the 
voices of famous lawyers seem to come out 
of the stillness — ^John Quincy Adams, for- 
midable and old: Henry Clay, taking a pinch 
from the Judges' snuffbox: Daniel Webster, 
in his legendary tribute to his alma mater. 
Dartmouth — "a small college, and yet there 
are those who love it." 

Here is great drama — a I3red Scott case 
inllaming the passions of a nation. And an 
attorney, mortally ill. who left a hospital 
bed to address the Court, then mustered 
strength to write thanking the Justices for 
their courtesy before he died the next day. 

Here is intense emotion — Justice James 
M. Wayne during the Civil War years speak- 
ing l\w the Cnion when his state and his 
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THUNDEROUS ORATOR, lawyer Dat 
argued the Dartmouth College case 
the Supreme Court and won a landi 
sion that protected private property 
encouraged growth of business corf, 
in all branches of commerce and in* 
When the Justices decided this ca 
were performing the continuing fum 
/cr the Court — to interpret the Constitu 
to and to define the law of the land. 
ief Every citizen has been effected 6j 
>se of the Court since the early days of 
Republic. "It passes on his property 
he reputation, his life, his all," said Ch 
he Justice John Marshall, who heard th 
ci- Dartmouth College case. 
he Residents of Hanover, New Hamp 
ity stroll before Dartmouth Haii in this 
\s drawing (above left). When the .uati 
all turn Dartmouth from a privately om', 
ch college into a state university, the ci 
se filed suit and retained Web.ster, who: 
ment became legend. *'The question 
ng this," he contended: "Shall our state 
'S- ture be allowed to take that which is 
id own ... ?" No, said the Supreme Coi 
of it held for the first time that a charti 
ie incorporation is a contract which no 
has constitutional power to impair. 
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Decisions for Liberty 



WHHNRVER JUDGES, lawyers, 
and legal scholars gather and the 
talk turns to the Constitution and 
Xhfc mtn who made it the law we live by. one 
n. inevitably enters the conversation: 
John Marshall of Virginia. 

••My gift of John Marshall to the people 
of the United States was the proudest act of 
my life." said John Adams, the second Pres- 
ident, years after hic left office. 

Adams not only chose Marshall for Chief 
Justice in 1 80 1 . he rorced a reluctant Senate 
to confirm the appt)intment. He had every 
right to be proud. 

Marshall asserted the Court s mightiest 
power and dignity in its first great crisis. His 
decisions set the course for a bold venture 
— a new republic's voyage to greatness 
aiuong the nations of the world. Those de- 
cisions, and many that followed, mirror the 
history of the Supreme Court and. indeed, 
of the Republic itself. At the ( ourt today 
Justices and others still speak of Marshall 
as the ''great ( hief." 

The ( onstitution called for a Supreme 
( ourt and a federal judiciary, but left it 
to C ongress to spell out the details. Con- 
gress did so in the Judiciary Act of 1 789. 
( onnecticut\ Oliver Ellsworth — later to 
serve four years as Chief Justice — led the 
dr;ifting in committee. Thi- law created 13 
district courts, with one judge apiece, and 
three circuit courts, eastern, middle, south- 
ern. AK)vc these it set the Supreme C ourt. 
with a ( hief Justice and five Associates. 

For the first ( hief Justice. President 
Washington picked John Jay. New York- 
born statesman and diplomat. The Presi- 
iknt weighed sectional jealousies and per- 
sonal abilitv in selecting AsscKiate Justices 
--~Ji)hn BItur of Virginia. William ( ashing 
of Masvichusetts. James Wilson oJ • nn- 



sylvania. James Iredell of North Carolina, 
and John Rutledge of South Carolina. All 
had helped establish the Constitution. 

But only three of the Judges had reached 
New York, a temporary capital city, in 1 790. 
when the Court convened for the first time. 
Required by law to sit twice a year, it began 
its first term with a crowded courtroom and 
an empty docket. Appeals from lower tri- 
bunals came slowly: for its first three years 
the Court had almost no business at all. 

Spectators at early sc^^sions admired "the 
elegance, gravity and neatness" of Justices' 
robes. But when Cushing walked along New 
York streets in the full-bottom professional 
wig of an English judge, little boys trailed 
;ifter him and a sailor called. "My eye! What 
a wig!" Cushing never wore it again. 

In 1791. the Court joined Congress and 
the President at Philadelphia; it heard dis- 
cussions of lawyers' qualifications, but little 
else. Still, other duties exhausted the Justic- 
es. The Judiciary Act of 1 789 required them 
to journey twice a year to distant parts of 
the country and preside over circuit courts. 
For decades they would grumble, and hope 
Congress would change this system: but 
Congress meant to keep them aware of 
local opinion and state law. 

Stagecoaches jolted the Justices from city 
to city. Sometimes they spent 19 hours a 
day on the road. North of Boston and in the 
South, roads turned into trails. Justice Ire- 
dell, struggling around the ("arolinas and 
(ieorgia on circuit, and hurrying to Phila- 
delphia twice a year as well, led the life of a 
traveling postboy. Finding his duf'os -jn a 
degree intolerable." Jay almost n gned. 
Congress relented a little in 1793; one cir- 
cuit trip a year would be enough. 

Sensitive issues appeared in some of the 
( ourt s first cases. Its decision in Chisholm 



rini^T (irrif 1A1. IIE€:«mD of thr i'tmrt iontain\ an t'rntr in the firU linr ~thr u«*ri/ 
JaJituii ' .4ulhontt^% think thr ( U rk. u \tu\Mit hii%rn\ man. inu rtrJ it hn aust' thv 
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i Httthiian of \ut»t papt'r\, ha% U nt this dot untrn^ (h the Court U^r puhlii JisplaK. 



i4 



ERIC 



15 




FIRST CHIEF JUSTICE, John Jay opened 
the initial session of the Supreme Court 
on February I, 1790. President George 
Washington had named the 43-year^ld 
New York lawyer to head the highest 
tribunal in the land ^fter Congress had 
set the number of Justices at six in 1789. 

"//r was ren^arkable for strong 
reasoning powers, comprehensive views, 
indefatigable application, and uncommon 
firmness of mind," said one of Jay* s 
friends. The Federalist statesman set 
lasting standards of Judicial excellence 
during five years of service as Chief 
Justice. Jay's Court established an all- 
important precedent by refusing to advise 
the President on matters of taw; to this 
day, the Court speaks only on spec^ic 
cases that come before it for review. 

At Washington's request. Jay, still 
Chief Justice, embarked upon a famous 
diplomatic mission to Great Britain in 
i794 to settle quarrels over British 
troops in the Northwest and private 
debts to British creditors. The treaty 
that Jay negotiated preserved the peace 
when war might well have destroyed the 
new Nation. 

Jay resigned as Chief Justice in 1795 
and became Governor of New Yitrk, serving 
for two terms. His tenure on the bench 
launched a tr^tton of high-minded 
dignity that continues to distinguish 
the Supreme Court. 

. f 



V. Georgia shocked the country. During the 
Revolution, Georgia had seized property 
from men loyal to the Crown. With a pre- 
Revolution claim on such an estate, two 
South Carolinians asked the Court to hear 
their suit against Georgia. It agreed, saying 
the Constitution gave it power to try such 
cases. But when the day for argument came 
in 1793, Georgia's lawyers did not appear. 
The Court gave its decision anyway, in 
favor of the South Carolinians. 

Georgia raged; other states took alarm. 
They were trying to untangle finances still 
snarled from the war. If they had to pay old 
debts to "Tories" they might be ruined. 
They adopted the Ekventh Amendment, 
forbidding any federal court to try a law- 
suit against a state by citizens of some other 
state. T^us the people overruled the Su- 
preme Court for th'* first time, and estab- 
lished a far-reaching precedent of their own. 
They would give the ultimate decision on 
constitutional disputes. 

War between Britain and France brought 
two more t -sic precedents. President Wash- 
ington wn'=» working desperately to keep the 
United Stales neutral and safe; he sent the 
Court 29 questions on international law 
and treaties, and begged for advice. The 
Justices politely but flatly refused to help. 
Under the Constitution, they said, they 
could not share executive powers and du- 
ties, or issue advisory opinions. 

To this day, the Supreme Court will not 
give advice; it speaks only on the specific 
cases that come before it. 

But by its decision in Glass v. Sloop 
Betsy, in 1 794. the Court did defend neutral 
rights and national dignity. 

Defying the Pre:sident's neutrality proc- 
lamation, French privateers were bringing 
captured ships into American ports. There 
French consuls decided if the ships were to 
be kept as lawful prize. 

Betsy, Swedish-owned, had American 
cargo aboard when the French raider Citi- 
zen Genet caught her at sea and took her to 
Baltimore. Alexander S. Glass, owner of a 
share of the cargo, filed suit for his goods, 
but the district court in Maryland ruled that 
it could not even hear such cases. 

With the prestige of the country at stake, 
the government quickly appealed to the 
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federal courts would decide American 
claims, the Justices ruled. Europe heard this 
decision: and the United States became, as 
Washington hoped, ''more respectable." 

OLD DEBTS AND GRUDGES were 
troubling relations between the United 
States and Great Britain. Presideiii Wash- 
ington sent C hief Justice Jay to London as 
a special minister to settle the quarrels, and 
Jay negotiated a treaty. When he relumed 
New York elected him Governor, and he 
resigned from the C ourt. 

To succeed him Washington chose John 
Kutledge; the Senate rejected the nomi- 
nation. Patrick Heriry. now an old man. 
declined to serve, anil Oliver Ellsworth 
became C hief Justice. 



thought it too favorable to Britain. Feeling 
still ran high in 1796 as the Court reviewed 
the case of Ware v, Hylton. Many British 
subjects had claims against Americans from 
contracts made before the Revolution : some 
states had canceled these by law, but treaty 
provisions required heir payment. 

In his only argument before the Supreme 
Court, John Marshall defended a Virginia 
law abolishing payments to British credi- 
tors: he lost. A treaty of the United Slates 
must override the law of any state, ruled the 
Justices. When the Nation pledges its word, 
it must keep faith — and the Nation speaks 
with one voice, not with 13. nM with 50. 

But two raucous choruses wr;re shouting 
abuse at each other when the Court met at 
Philadelphia for the last time, in August. 



I8()0. The government was moving to a 
new site by the Potomac, where no one had 
even planned a judiciary building. In 1 80 1 
Congress loaned the Court a little ground- 
floc»r room in the unfinished Capitol; it 
crowded the Justices for seven years. 

Clanging capitals was easier than chang- 
ing the government. With vast excitement, 
the people were tussling with an issue the 
Constitution ignored; painfully, nervously, 
thej/ were working out a two-party system. 

Against the Federalists, ''the good, the 
wise, and the rich," the party of Washington 
and Adams, stood the admirers of Vice 
President Thomas Jefferson — "the Man of 
the People." Calling themselves Republi- 
cans, the Jeffersonians wanted to give the 
people more of a voice in government; they 
praised the ideals of the French Revolution, 



they had nothing but distrust for Britain. 

During John Adams's term as President, 
the French insulted the administration from 
abroad and the Republicans criticized it at 
home. Federalists had run the new govern- 
ment from the first. They feared attacks 
on themselves as attacks on the new Consti- 
tution. Hearing French accents in every 
critical sentence, they passed the Sedition 
Act of 1798. 

This law endangered anyone who spread 
''false, scandalous and malicious" words 
against the government or its ofllicers, to 
"bring them . . . into contempt or disrepute." 
It would expire with Adams's term of ofllice 
on March 3, 1801. 

"Finding fault with men in ofllice was 
already an old American custom," writes 
one historian; "indeed, it had become an 



FRENCH FRIGATE L'Embuscade sails past the Battery of New 
York City in this contemporary en^ravinfi. During President 
Washington s Administration, French raiders roamed off 
American coasts, seized merchant ships, and took them into 
port for French consuh: *lccide if they were lawful prize. 
This practice defied the authorit y of the United States and 
tts right to maintain neutrality in the war between France and 
Britain. When the French privateer Citizen Genet (below left) 
captured a Swedish .ship with American cargo, a federal 
district judge held that his court had no jursdiciion in the 
matter. By its 1 794 decision in the case Glass v. Sloop 
Betnyn the Supreme Court declared that American courts 
would decide all ca.ses within the American domain. 
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essential part ol Mic pursuit of happiness." 

Supreme ( ourt Jusliees presided al Iriah 
i>n circuit and sent Republican journalist! 
to Jail tor sedition. But the Republicans kep 
on crilici/ini:, and shouting **"ryranny!* 
I he I cderalists answered with furious crie: 
of I reason!* 

In the ISOO elections the "lock Jaw* 
I edeialists weie rouled — "Mad loni * Jef 
feison would be President, his followed 
would control ( isngress, 

(iloonids. the Federalists hoped tha 
lud.ues could save the ( onstituiion fron 
these radicals * ( hief .Justice Mlswortl 
was adul^. he resiuned. .Ia> refused to servt 
♦luain. So Atl.iins g.ivc his Secretary of Stale 



ilL lo the Supreme C ourt, In 
t; lame-duck Federalists passed 
ice the Court's membership lo 
. Justice for a Republican Pres- 
c). Abolishing circuit duties for 
and providing other reforms, 
up new circuit courts with 16 
lis quickly made his appoint- 
amous "midnight judges." 
me Republican from Kentucky 
sN tactics "the last elTort of the 
, insidious and turbulent faction 
sgraced our political annals." 
.H)k his oath of ollice on March 
hout precedents and with pas- 
i high, the Presidency and the 



Congress passed for the first time from one party 
to another. And some citizens were afraid thj t 
the judiciary was in mortal danger. 

Soon after his Inauguration. Jefferson wrote 
that the Federalists had ^'retreated into the judici- 
ary as a stronghold, the tenure of which renders it 
difficult to dislodge them." 

But the Republicans repealed the lame-duck 
Judiciary Act. while horrified Federalists lament- 
ed, ''the Constitution has received a wound it 
cannot long survive." and "the angels of destruc- 
tion ... are making haste." ] 

Meanwhile. William Marbury of Washington 
went straight to the Supreme Court, looking for a 
commission as justice of the peace for the Dis- 
trict of Columbia. Adams had appointed 42 such 
officials, the Senate frantically confirmed them, 
and Adams sat at his desk until late on his last 
night in office to sign their commissions. Then a 
messenger rushed the papers to the State Depart- 

"HILLS. VALLEYS, nwrtissvy tmd waten," said 
I homas Jefferson oj the site ehosen for 
Washin}:ton, here depicted in 1^00. Stone 
hrid^'e U enter) spans Rtn k Creek near 
Geor}:eto\\n ileft). In haek^'round at ri^^ht rises 
Jenkins Hill, where the Capitol stands today. The 
Senate and the House shared the old North M^//;v 
(heltnvi. first structure of the Capitof w ith the 
Supreme Court. Here the Justices met in various 
rooms from I HOI until 19.^5. Durint; the early 
years w hen eonstruction displaced the Judges, 
thev had to meet in nearby homes. 
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toi M.ush.tll. siill .iLliiiu as ScL'ivlarv. 
Ii\ (Ik* uicat seal of ihc I nilcd Slates, 
c contusion sonic o\ the Loniniissions 

urulcin cicil. Marhiir\\ anionj: I [ilmu. 

DcLcrnhci. IS(M. Marhury applied to 

out! tor a vvtil of niarularnus ordering 
s MadisiMi. the ncvv ScLictarv ot" Stale. 
\c tiini ills Loinniission t fic ( ourl 
il U> ficar ific case a hold action, tor 
r uas savini: the Jusiicc^ "must tall" 
inpcachrnciil 1 hen the Kcpuhlican 
loss passcvl a lau sloppini: the ( ourt's 
>ns tor 14 rnontfis another threat. 
1 the .Iiisliccs linallv sat ai:ain in 1X0^. 
fioard aiunrncni in MaibnrA s case, 
he ( ourl orilerei! Maiirson loproiluee 
oniniission. he couKI sinipK ignore the 
. I*iesulenl JctVeison would detVnd 



hini. It* the Court denied Marhury\ right to 
his eoniniission» Jetferson eould claim a 
party victory. Hither \^ay the ( ourt's pres- 
tij:e--and perhaps its men»hers — must fall. 

Marshall found an escape IVoni this di- 
lemma. He announced the decision on l-'eh- 
ruarv 24. and procKiimed the most distinc- 
tive power of the Supreme ( ourt. the power 
to dechue an Act of ( oni:ress unconstitu- 
tional. Point by poiat he analv/ed the case. 
Did Marbury have a lei:al riuht to his com- 
mission.* >'e . Would a wrrt of mandamus 
enforce his rii:ht >es. ( ould the ( ourt 
issue the w rit * 

( oniiress had said it could, in the.ludiciarv 
.Act of I 7s^>. It had iiiven the ( ourl an or*ii:i- 
nal iurrsiiichon in such Ciiscs — power to try 
them for the fust imie. Hut. said Marshall 
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triumphantly, the Constitution defined the 
Court's original jurisdiction and Congress 
could not change it by law. Therefore that 
section of the law was void. 

The Court had issued such writs before, 
but Marshall ignored the fact. He declared 
for al! time the supremacy of the Constitu- 
tion over any conflicting law. Other judges 
had said as much. but Marshall added: "It is, 
emphatically, the province and duty of the 
judicial department, to say what the law is." 

In renouncing a minor jurisdiction he as- 
serted a great one. perhaps the greatest 
in the long annals of the law. The Supreme 
Court's power as interpreter of the Consti- 
tution rests on this precedent to ihis day. 

A few days after the decision in Marhury 
V. Madisoru the Court amazed the Jeffer- 
sonians again. They had passed a Judiciary 
Act of their own. restoring the Court's old 
membership and circuit duties. The Justices 
ruled that it was constitutional, and for a 
while talk of impeachment died down. 

"/^YEZ! OYFZ! OYEZ!...the grand 
inquest of the nation is exhibiting to the 
Senate . . . articles of impeachment against 

Samuel Chase. Associate Justice " The 

Supreme Court was on trial; if Chase fell, 
Marshall might be next. 

Feared as a "ringleader of mobs, a foul 
mouthed and inflaming son of discord" 
when he led the Sons of Liberty in 1765, 
Chase "was forever getting into some... 
unnecessary squabble" as a Judge 40 years 
later. He campaigned openly for Adams. 
On circuit he tried Republicans without 
mercy. In 1803 he told a Baltimore grand 
jury that '^modern doctrines" of **equal 
libv-rty and equal rights" were sinking the 
Constitution "into a mobocracy. the worst 
of all popular governments." 

His enemies saw their chance. The House 
of Representatives voted to bring him be- 
fore the Senate for trial, charging that his 
partisan behavior— in and out of court- 
amounted to ''high Crimes and Misdemean- 
ors" under the Constitution. 

Vice President Aaron Burr had arranged 
a special gallery for ladies when the ''grand 
inquest" opened on February 4. 1805. Burr 
had killed .Alexander Hamilton in a duel 
and New Jersey wanted him for murder; but 
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Chase on March 1. Jefferson called im- 
peachment of Justices *'a farce which will 
not be tried again/* and he was right. 

For all his differences with the Republi- 
cans, John Marshall was no son of discord. 
Born in a log cabin near Germantown* Vir- 
ginia, in 1755. he grew up near the frontier, 
with some tutoring for an education. He 
fought as an officer in the Revolution, al- 
most freezing at Valley Forge. 

After the war he practiced law, and be- 
came the leading Federalist of his state. As 
a young attorney and an aging Chief Justice, 
he was sloppily dressed and wonderfully in- 
formal' jt of court, fond of spending hours 
with fncnds in taverns, law offices, and 
drawing rooms. Even in his si.xties, Mar- 
shall was still one of the best quoits players 
in Virgi/aa. 

When the Court met in Washington, the 
Justices stayed in a boardinghouse — the tn.p 
was too long, the session too short for their 
wives to accompany them — and Marshall's 
geniality brightened their off-duty hours. 

Justice Joseph Story handed down a tale 
still told at the Court. On rainy days the 
Judges would enliven their conferences 
with wine; on other days Marshall might 
say. 'Brother Story, step to the window and 
see if it doesn't look like rain.'* If the sun 
was shining, Marshall would order wine 



anyway, since **our jurisdiction is so vast 
that it must be raining somewhere.*' 

Congress expanded that domain in 1807, 
creating a new circuit for Kentucky, Ten- 
nessee, and Ohio, and adding a seat to the 
Court. Jefferson appointed Thomas Todd, 
who had helped create the State of Kentucky 
out of his native Virginia. 

LIFE IN WASHINGTON went on peace- 
^ fully for months during the War of 1 8 1 2. 
**Mrs. Madison and a train of ladies** visited 
the Supreme Court one day in early 1814, 
just as William Pinkney of Maryland, one of 
the country *s most celebrated lawyers, was 
ending an argument; **he recommenced, 
went over the same ground, using fewer 
arguments, but scattering more flowers.** 
Rudely interrupting such diversions, the 
British arrived in August and burned the 
Capitol. Congress found shelter in the make- 
shift "Brick Capitol** where the Supreme 
Court Building stands today. 

The Court, forced to shift for itself, met 
for a while in a house on Pennsylvania Ave- 
nue. Then it got temporary space in the 
Capitol. In 1 8 1 9 it returned to its own semi- 
circular room below the Senate Chamber. 

**A stranger might traverse the dark ave- 
nues of the Capitol for a week.'* reported a 
visitor from New York. "* without finding the 
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remote corner in which Justice is adminis- 
tered to the American Republic. . . 

Strangers traversing the Republic had 
other troubles. "I passed away my 20- 
dollar note of the rotten bank of Harmony. 
Pennsylvania, for five dollars only." a dis- 
gusted traveler complained at Vincennes. 
Indiana. State-chartered banks, private 
banks, towns, sawmills, counterfeiters — all 
issued notes freely. "Engravings." a Scots- 
man called them; no law required anyone 
to accept them at face value as legal tender. 
Everyone suffered from this chaos. 

Congress had chartered the second Bank 
of the United States in 1816 to establish a 
sound national currency, to issue notes it 
would redeem in gold or silver. By law. the 
government owned a fifth of the Bank's 
stock and .4med a fifth of its directors; pri- 
vate investors had the rest. Unscrupulous 
characters got control of the Bank and mis- 
managed its affairs. 

In the South and West, where "engrav- 
ings" flourished, the Bank's branches made 
bad loans until the home office at Philadel- 
phia issued new orders in August. 1818: 
Call in those loans, don't accept any pay- 
ments but gold and silver or our own notes. 
Panic spread. Local banks demanded pay- 
ment on their own loans, and refused to ex- 
tend credit; people scrambled for money 
they couldn't find; land went for a song at 
sheriffs' auctions; shops closed; men who 
lost their last five dollars said bitterly. **the 
Bank's saved and the people are ruined." 

State legislators decided to drive the 
Bank's branches out of their domain. Mary- 
land passed a tax law giving the Baltimore 

JUDGE ON TRIAL: Surmu'l ClutM' { seated 
in Jorc^r4>undj hears Rvprt'scntatiw John 
Raniiolph of V'ir}»iniu an use him <*f "hi}:h 
Crinu's and Misdemeanors." The House 
impeached Chase, an outspoken h'edvralisi. 
in iH05. after he used the bench of a 
circuit court tti denounce J effersonian 
ideals of "equal rif^hts." 

When the Senate at quitted Chase. 
Republicans ,i:a\ e up the ideo ttf remtn in}* 
Federalist jud}:es h\ such proceedin^^' 
Congress has never used its constitutittnal 
powers of impeachment oiitiinst any 
other Justice of the Supreme Court. 



branch its choice: pay up handsomely or 
give up and leave. The branch ignored it. 
Maryland sued the cashier, James McCul- 
loch. and won in its own courts. McCulloch 
took his case — that is. the Bank's — to the 
Supreme Court, where argument began on 
February 22. 1819. 

Splendid in his blue coat with big brass 
buttons. Daniel Webster spoke for the Bank 
— ( ongress has power to charter it; Mary- 
land has no power to lax it. for the power to 
tax involves a power to destroy; and never, 
under the Constitution, may the stales tax 
the Union into destruction. 

I.ulher Martin. Maryland's Attorney 
General, argued for his slate. Where does 
the Constitution say Congress has power to 
create a national bank? he asked. Nowhere! 
he thundered. It lists specific powers, and 
making banks is not one of them. Mr. Web- 
ster says it implies such a power. Nonsense! 

For the Court. Marshall defined the con- 
trover*:y; "a sovereign stale denies the 
obligation, of a law ... of the Union." An 
"awful * question, but "it must be decided 



peacefully." Because the Union is "em- 
phatically, and truly, a government of the 
people." it must prevail over the slates. To 
specific powers of Congress, the Constitu- 
tion adds power to make all laws "necessary 
and proper" for carrying them into effect. 

Marshall invoked "letter and spirit" to 
give that clause its meaning: "Let the end 
be legitimate, let it be within the scope of 
the constitution." and Congress may use 
"all means which are appropriate . . . which 
are not prohibited." So the Bank was con- 
stitutional; no state might tax it. Maryland's 
law was "unconstitutional and void." 

The Court's ruling settled the conflict 
of law but not the political fight over the 
Bank's power and states' rights. Virginia's 
legislature made a "most solemn protest" 
against the decision in McCulloch v. Mary- 
land: Ohio officials took money by force 
from one Bank branch. Not until President 
Andrew Jackson vetoed the Bank's rechar- 
ter did that controversy die down. 

States' rights against the powers of the 
Union — the issue became more explosive 
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BITTER PARTNERS: Aaron 
Ogden (left) sued Thomas 
Gibbons over steamboat 
shipping rjhts in New York's 
harbor ib<*!ow), claiming 
exclusive rights under state law. 
But Gibbons insisted that an 
Act of Congre ss permitted his 
steamboats to enter; and the 
Supreme Court ruled in his 
favor. Former Justice Arthur 
Goldberg hus said: **ln 
Gibbons v. Orderly Marshall 
gave the classic interpretation 
of the Constitution s commerce 
clause, which made the United 
States a common market.'' 



K NISTONICAL lOCICTT {UPPl* LCFTl, COUKTCST WILLIAM L. Hi 



lyKMl. i\ \ sawmill" crii'd one startU-d rustic as Fulton's steamboat plied the Hudson River. 





Missouri's proposed constitution and states* rights 
in general. Now what had been a trivial criminal case 
took on political importance at a time of major crisis. 

Appearing for the Cohens were two of the country's 
most famous attorneys, David B. Ogden and William 
Pinkney. Ogden flatly denied the sovereignty of any 
state. Pinkney asserted that ifanycase involves federal 
law, federal courts must give the final decision, or the 
Union is "a delusion and a mockery!" 

Congress adopted a new compromise on statehood 
for Missouri; and Marshall gave an uncompromising 
ruling on Cohens v. Virf^'inia. The Court would hear 
the case; it existed to resolve such "clashings" of state 
and Union power, to keep the national government 
from becoming "a mere shadow." Insisting on the 
power of his Court, the Chief Justice boldly met the 
threat of secession and the claims of state sovereignty; 
he upheld the Union as the supreme government of 
the whole American people. 

Then the Court heard argument on the merits of the 
case, and affirmed the sentence of the Norfolk court. 
The Cohens lost Sl()() — their fine — and costs. 

SOUTHKRNHRS FUMFD at Marshall's stand in 
the Cohens' case. But in 1 S24, for once, a Marshall 
ruling met popular acclaim. Huzzas from the wharves 
greeted the steamboat United States as she chufl^ed tri- 
umphantly into New York harbor, her crew firing a 
salute, her passengers ''exulting in the decision of the 
United States Supreme Court.*' That case was (iih- 
hons V. ()i»dcn. 

Robert Fulton successfully demonstrated a steam- 
powered vessel on the Seine at F^iris in 1S()3. With his 
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**INTEREST OF THE PUBLIC must 
. . . alw ays he regarded as the 
main object'' of charters, said 
Roger B. Taney. As Chief Justice 
he wrote this view into law in 
settling a controversy over two 
bridges at Boston. Proprietors 
of the Charles River toll bridge 
(right), understate charter, 
claimed Massachusetts could not 
let another company open a 
competing bridge nearby. 

In this clash of private rights and 
state powers, a new voice at the 
Supreme Court spoke for the 
community. In 1835, President 
Andrew Jackson had nar,ted Taney, 
his former Attorney General, to 
succeed Marshall as Chief Justice. 

Taney lacked ornate eloquence, 
but his hollow, low voice and earnest 
delivery added clarity and 
persuasiveness to his .statements. 
His defiant stand on citizen.s' 
rights during the Civil War brought 
him public .scorn. 

In the bridge case, his first 
important opinion. Taney ruled 
that the state had power to 
approve construction of the much- 
needed Warren Bridge to serve 
the people. This decision (Charles 
River Bridge v. Warren Bridge) 
spanned a gap between e.stablished 
property rights and changing needs. 





CAUSEWAY OF CONTROVERSY: Charles 
River Bridge in 17S9 ran from the foot of 
Prince Street in Boston {foreground) to old 



partner, Robert R. Livingston, he held an 
exclusive right from New York's legislature 
to run steamboats on state waters, including 
New York harbor and the Hudson River. In 
1 807 their steamer splashed up the Hudson 
to Albany; soon money flowed into their 
pockets. Anyone else who wanted to run 
steamboats on those waters had to pay them 
for the privilege; some Albany men attacked 
the monopoly in state courts, and lost. 

In 1811 the territorial legislature in New 
Orleans gave the partners a monopoly on 
the Mississippi. Now they controlled the 
two greatest ports in the country. 

New Jersey passed a law allowing its 
cili/ens to seize steamboats owned by New 
Yorkers; other states enacted monopolies 
and coiintermeasures until the innocent 
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side-whceler was turning into a battleship. 

Meanwhile three men of property went 
into business, then into rages, then into 
court. Robert Livingston's brother John 
bought rights in New York bay: then he sub- 
let his waters to former Governor Aaron 
Ogden of New Jersey, a quarrelsome law- 
yer. Ogden took a partner. Thomas Gib- 
bons, equally stubborn and hot-tempered. 
Soon these three were suing one another in 
New York courts. 

Under an old Act of C ongress. Ciibbons 
had licensed two steamboats for the national 
coasting trade, and now he invoked this 
federal law to get a suit against Ogden be- 
fore the Supreme Court. 

\ .idies crowded lawyers to hear the case. 
I^aniel W» o- 'er spoke for Gibbons on Feb- 



ruary 4. 1824: Ogden's attorneys quoted 
established law and precedents for two days. 
But Marshall avoided shoals of precedents 
and veering winds of state laws to set his 
course by the Constitution — the clause giv- 
ing Congress power to regulate commerce 
among thestates. For the first time the Court 
defined these words: in them Marshall found 
vast new currents of national strength. 

More than buying and selling, he pro- 
claimed, commerce is intercourse among 
nations and states: it includes navigation. 
For all this rich activity Congress may make 
rules: if its rules collide with state restric- 
tions the latter must sink. New York's law 
went down before an Act of Congress. 

State monopolies could not scuttle ships 
"propelled by the agency of fire." Steam- 
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boats would be as free as vessels "wafted 
on their voyage by the winds." 

With monopolies swept away, steamboat 
trade spread fast and freely. Soon, by that 
precedent, steam cars on rails spread across 
state lines, across the continent. 

Marshall watched, as changes came and 
went. "We must never forget," he had said, 
"that it is a constitution we are expounding 
.... a constitution, intended to endure for 
ages tocome,and consequently, to be adapt- 
ed to the various crises of human aflFairs/' 
His actions made his words unforgettable. 

When Marshall gave the Presidential oath 
to his cousin Thomas Jefferson in 1 80 1 , the 
Supreme Court was a fortress under attack. 
It had become a shrine when he gave the 
oath to Andrew Jackson in 1829. 

New crises arose during Jackson's Ad- 
ministration. Marshall carried on his work, 
concerned for the country's future but not 
for his failing health. Jay had resigned after 
five years, Ellsworth after four; Marshall 
served from 1801 until his death in 1835. 
When he took the judicial oath the public 
hardly noticed; when he died the Nation 
mourned him. "There was something irre- 
sistibly winning about him," said the Rich- 
mond Enquirer. And Niles' Re^^ister, which 
had long denounced his decisions, said, 
"Next to WASHINGTON, only, did he possess 
the reverence and homage of the heart of the 
American people." 
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BLOODSHED IN THE SENATE: South 
Carolina Representative Preston /brooks 
flails Senator Charles Sumner of Mas- 
sachusetts after Sumner has unleashed 
an antislavery speech insulting Brooks's 
cousin. Senator Andrew Pickens Butler of 
South Carolina, The attack echoed a crisis 
in 1 856: Would Kansas vote to be a free 
or slave state? Although the Supreme 
Court tried to resolve the slavery issue, 
passions exploded into civil war. 



'whirlwind of murder," wrote poet 
John Greenleaf Whittier of the Marais des 
Cygnes massacre. Near the Kansas border, 
proslavery riders shoot settlers who would 
vote for a free state in a fair election. 



About Marshall's successor, a New York 
journal sputtered: *The pure ermine of the 
Supreme Court is sullied by the appointment 
of that political hack, Roger B. Taney." 

Daniel Webster confided, **Judge Story 

thinks the Supreme Court is gone, and I 
think so too." The Senate debated the nom- 
ination for almost three months. 

Bom in Maryland in 1777, Taney attend- 
ed Dickinson College, read law, and plunged 
into Federalist politics. While other lawyers 
took pride in oratory, he spoke simply in 
low tones that convinced juries. 

invoking freedom of speech, Taney won 
acquittal in 1819 for a Methodist preacher 
whose sermon on national sins provoked 
the charge of trying to stir up slave rebellion. 

Suspicious of the Bank of the United 



MCW yon* fUillC LI«»*»T tLCFf) AMD •'BCTOWO XHl Mr 5515 51 PPI . " l(BR*RT OF CONCRC55 






ATROCIOUS decision'' t nV\ u poster in Philadelphia. 

when' aholitiottists shout vd f^irr ruKc and Jiv^'/nf over 

the onti onit' ttf the Suprcmr Courn'.s mo\t famous case 

iDred Scott v. Sandfordi. . i -dve in \fissi»uri, Drcd Svott 

sued for his liberty, inxistinf; that a \ojiturn on free 

util in Illinois and H iset»nsin Territory entitled hint 

to he free, in IH57. the Supreme Cimrt rejected hts claim. 

Chief Justice Taney said no Se^*ro could he a citizen 

with cttnstitutUmal rixihts to hrin^ suit. His opinion wtmnded 

the C oart's prestige in the Sort h. for it insisted that Ctrnf^tres s 

had no pow er to limit the expansitm of slavery. St»rthern 

papers bristled with moral indi^'nation: said one editorial, 

"If the people ohe\ this decisitoj, they disitbey dod." 




in the field. . . 
rather fight thei 
that we will do 

In 1X46 the 
went to war, I 
Dred Scott file 
Twelve years 
Army surgeon, 
from Missouii I 
west Ordinance 
ci y. Then he hi 
ling, a frontier .• 
the Missouri C 
forever. In 
Missouri, Hmer 
widow, clajmin 
soil had made h 
Missouri court 

Mrs. Fmersor 
est court ruled 
free soil, Scott 
law when he w( 

Scott's was h 
it into a feder 
courts have jur 
citi/ens of difft 
passed to Mrs. 
A. Sanfordof N< 
ford" in the vca 
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WISPY AND BENT, Chief 
Justice Taney administers 
the Presidential oath of 
office to James Buchanan 
in IH57. In his Inauf(ural 
Address, Buchanan said 
the question of territorial 
slavery would "he speedily 
and Jinally settled* hy the 
Supreme Court. Instead, 
Taney's tulinn on Scntt 
only sped the Civil War, 

"HEAP o'trouble," said 
Scott of his decade-Ion^* 
lawsuit. After the Supreme 
Court denied Scott free- 
dom, his ow ner released 
him from hondafu*. Neww- 
paper pictures him with 
wife and dauf^htvrs. 

liming Missouri citizenship, Scott sued 
»rd for his freedom in the federal court 
[.ouis. Sunford*s lawyers argued that 
could not be a citizen because he was 
e and a Negro. The court ruled against 
, May 15. 1854. 

ngress passed the Kansas-Nebraska 
wo weeks later, opening more of the 
to slavery by repealing the Missouri 
promise line. Furious northerners 
il its author, Stephen A. Douglas, in 
. On July 4. abolitionist William Lloyd 
son publicly burned a copy of the Con- 
on. crying. "So perish all compromises 
lyranny." 

hting broke out in Kansas and made 
Kpansion of slavery the issue in the 
Presidential campaign, won by James 
man. The Supreme Court heard argu- 
in Hred Scott v . Sandford 'xn February, 
reached the end of its term, then heard 
lent again in December, 
then the whole country had heard of 
Scott. "The Court, in trying this case. 
If on trial said the /V<mv York Courier 
February. 1 857. a majority of the Jus- 
agreed to follow precedent and say 
ie ruling of the highest state court was 
-that Scott was a slave under state 





NEW' VORK, SATURDAY, JUNE 1857, 
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UiMntad |Mpar of tkt oovMry,** «««r. 
iHlail UasMBj a^fcetioM^ wkieli h<mi4 
ta fi>»« out e< a MqMntkMNM ftMliag. aad 
hapronM lata at tkt pJAmjiBtm aast 
day. Thk Bptwiatiant Drtd did mC katp. 
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intradiwtinii, ntdaikoic I***^ that it 
««• to Ua adraataga ta hat* kia fiictwt 
takcM to ka rngratad tat ma papar, aaJ 
alaa diraettana »hcr« w« fwaU tad W# 
dna a i< ll ii. W« famtd tW |daaa wiik difl. 
rvlty, the atmi* m Urad'a atichharhaad 
Uinf nan ctawiy dHi«fd In th« {iImi of 
tha rily than aa tht mutktr earth; wc 
ftwjlj itachnl a woadea baaae. ksawtr. 
l>firtt«tH by a faakwiy that aaa««rad tkt 
«><eri|4MMi. A|)|«aarhinf tW door, a« 
•aw a aawrt, lidy» k ai h iag aa y aa, parhapi 
thirty jrar* of m^, wImi. with tvo fraiiU 
a iiKt taf *, waa baay irgntof. TaoarqaM* 
t»4ia, *• la thi* wWrw Drvl Sratt li««« r 
»a rteriivd, rathrr hciiMatia<<y. th* aif 
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hu Bw. the aaid, 
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>wa ba<^BM. Olid M dat al«gat 'lana ■ H a a ie af deaa day* dey'il 
da* iiif|ef<*d«t an a tttti." 
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AMID FLYING STONES and huUetS 
the first Civil War victims fall durinf^ 
a riot in Baltimore in IS61 . Southern 
sympathizers attacked the 6th 
Massachusetts Ref^iment, kiUinfi four 
soldiers. Loyal Unionists (left) 
f^uarded ihe <\ffice of the city*s pr^n ost 
marshal <i.i////>M7 the moh. The 
military arrested cifir.cns suspected 
of dislovalty, rebellion, or treason — 
includinfi John Merryman, a prominent 
fif^ure in Baltimore. In Merryman s 
behalf Chief Justice Taney .sent 
Lincoln a sharp official protest 
denyinfi that the President had 
constitutional power in suspend the 
protection of la\%\ especially 
the writ of habeas corpus, in any 
emer\ivncy w hatsoever. 



was 1858; Lincoln was cl 
A. Douglas for a Senate si 
ing the Supreme Court's 

Douglas defended the 
Scott's case as the prone 
highest tribunal on earth/ 
objections to it. "From th; 
no appeal this side of H 

One decision settles c 
Lincoln: it does not even 
less the future of the cou 

Douglas won the Senat 
lost the race for the Pn 
Republicans came to po^ 

Chief Justice Taney adn 
of office to Lincoln, Ma 
heard him disclaim **any 
C ourt." But Lincoln war 
the policy of the Goven 
questions affecting the w 
be irreviKably fixed by 
Supreme Court, the instai 
in ordinary litigation . . . 
have ceased to be their o' 

That day the first bannei 
ate States of America fie 
house at Montgomery, Al 

Secession divided the 
Justice John A. Campbi 
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tengingS: ephen 
— andchalleng- 
ling on slavery. 
:cision 'n Dred 
cement of "the 
spue of his own 
Iccision there is 
ven/* he cried, 
case, retorted 
tie the law. still 

y- 

eat; in 1K60 he 
Jency. and the 
r with Lincoln, 
isteredthe oath 
1 4. 1K61. and 
;sault upon the 
J solemnly: "if 
ent. upon vital 
e people, is to 
icisions of the 
they are made, 
e people will 

rulers " 

rthe Confeder- 
Dver the state- 
ama. 

jpreme Court, 
who thought 



disunion wrong, resigned and went sad 
home to Alabama. Justice James Moo 
Wayne of Georgia, last survivor of Ma 
shall's Court, remained: until his death 
1867. he voted to sustain all the war mea 
ures the Court passed judgment on. 

Justice John Catron, over 70. hurried c 
to uphold the laws of the United States < 
his secessionist circuit. Tennessee had ma< 
a military pact with the Confederacy wh( 
he got to Nashville. Dodging rebel force 
he reached St. Louis and held court ther 
When he returned to Nashville a citizen 
committee drove him out of his home. 

In Maryland, part of Taney's circui 
many favored the Union, some the Sout 
Washington's only railroad to the north n 
through Baltimore, where an angry crou 
mobbed troops hurrying to defend the caj 
ital. Lincoln told the Army to suspend it 
writ of habeas corpus and establish marti 
rule, if necessary, to keep Maryland saf 

The military jailed citizens on mere su: 
picion; troops arrested John Merryman fc 
taking part in the Baltimore riot and blov 
ing up railroad bridges. Locked up in Fo 
Mc Henry, he applied for a writ of habe£ 
corpus — a court order for proof that a pri: 
oner is lawfully confined. 
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GUNS BLAZING, Union ships iahove) chase a southern 
iheli»\v} prepares to fire a warning* shot across the how 
Lincoln had blockaded sonthi'rn ports. Owners of capti 
that the Union sea harrier was unlawful, brought suit ti 
that until Couf^ress voted a declaration of war. Lincoln 
a blockade. But in the Prize Cases, the Supreme Court 
had to fi^ht the war. it said, "without waitiuf^for Con^i 
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Only in **Rebellion or Invasion" when 
**the public safety may require if' may the 
privilege of habeas corpus be suspended, 
says the Constitution. 

Hurrying to Baltimore, Chief Justice 
Taney issued a writ to Gen. George Cad- 
walader: Bring Merryman to court and ex- 
plain his arrest. The general sent a letter — 
he had to consult the President. Taney or- 
dered a marshal to seize the general; but a 
sentry barred the marshal from Fort Mc- 
Henry. The Chief Justice challenged the 
President's right to take legislative and 
judicial power, calling on him to uphold the 
law and the courts. 

Lincoln did not reply; Congress upheld 
him. But when the emergency had passed, 
the government quietly brought Merry man's 
case to a federal court; later still, it quietly 
let him go free. 



Resignation and death left three seats 
vacant at the Supreme Court. Lincoln ap- 
pointed Noah H. Swayne of Ohio, Samuel 
F. Miller of Iowa, and his old friend from 
Illinois, David Davis. But no one knew 
what the Court would do when it heard the 
Prize Cases in 1863. 

Before calling Congress into special ses- 
sion, Lincoln had authorized martial rule in 
Maryland, called for volunteers, pledged 
government credit for huge sums, and pro- 
claimed a blockade of southern ports. To 
meet the crisis of war, the President swept 
into the realm of legislative power like an 
invading general. Four merchant ships, 
seized under Lincoln's blockade orders and 
condemned as prize, carried his measures 
before the Supreme Court. 

The owners brought suit for the vessels 
and cargo, arguing that war alone warrants 



"guilty!" ruled this Civil War military commission that tried Lambdin P. 
Milligan, an Indiana lawyer^ for conspiring to overthrow the government 
of the Union. A civilian^ he demanded Jury trial in a federal court. 




a blockade and only Congress may declare 
war; they denied that Lincoln's emergency 
powers had any reality in constitutional law. 

If the Court upheld the blockade as a 
legal war measure, England and France 
might recognize the Confederacy; if it did 
not, the government would have to pay 
huge damages for captured ships, and other 
war measures would be in question. Either 
decision would endanger the Union. 

Justice Robert C. Grier spoke for him- 
self, Wayne, and Lincoln's three appointees: 
I he President had to meet the war as "it 
presented itself, without wailing for Con- 
gress to baptize it with a name"; and rebel- 
lion did not make the South a sovereign na- 
tion, hour dissenters said the conflict was the 
Presider.t's "personal war" until Congress 
recognized the insurrection on July 13, 1861. 
But the prairie lawyer had won his case. 



Chief Justice Taney died, aged 87, in 
October, 1864. Lincoln's Attorney General 
Edward Bates wrote that his "great error" 
in the Dred Scott case should not forever 
"tarnish his otherwise well earned fame." 
And not long after Taney's death, victory 
for the Union brought vindication of his 
defiant stand for the rule of law. 

Army authorities had arrested Lambdin 
P. Milligan of Indiana, a civilian, tried him 
before a military commission, convicted 
him of conspiring to overthrow the govern- 
ment, and sentenced him to hang. With 
Milligan's petition for a writ of habeas cor- 
pus, the Supreme Court considered the 
problem of military power over civilians. 

During *'the late wicked Rebellion," 
Lincoln had authorized such military tri- 
bunals. But, said the Justices, the federal 
courts in Indiana were always open to try 



In 1866, the Supreme Court (Ex parte Milligan) held that no military tribunal could 
try civilians where federal courts were *'open and ready to try them** because the 
Constitution protects **all classes of men, at all times, and under all circumstances.** 



LAMBDIN P. MILLIOAN 
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TREACHEROUS COPPERHEADS, members of a 
northern political faction that sought Civil War 
peace at any price, threaten the Union in this 1863 
cartoon from Harper's Weekly. A southern sympa- 
thizer, Milligan plotted with other Copperheads to 
raid state and t/. 5. arsenals for a supply of 
weapons, free captured Cor^federate soldiers from 
northern prison camps, arm them, and send them 
hack to fight for the South again. 



LAST SUPREME COURT CHAMBER in the Capitol receives a famous 
advocate, retired Justice Stanley Reed, who in 1965 shows 
his f^randchildren, Walter and Harriet Reed, where the Court 
met from I860 to 1935. was admitted to practice before 
the Supreme Court on April 4, 1924,'' he recalls. ''The first 
important case I arfiued for the fiovernment as Solicitor 
General was here in this room." 

As do all Solicitors General, he performed the duty of deciding 
which lower court decisions the fiovernment would appeal to the 
Court, what leffal stand the fiovernment would adopt, and who 
would arfiue for the U.S. Reed Joined the Court as an Associate 
Justice in I93H, and served until 1957. Below, in 1888, Chief 
Justice Morrison R. Waite presides over a Court session in this 
same room, the old Senate Chamber, sketched for Harper's Weekly. 





cases like Milligan's. Therefore, under the 
Constitution, no military courts could try 
them; and. however shocking the charges, 
the defendants kept their rights under law. 

At liberty again. Milligan sued the mili- 
tary for false imprisonment, and a jury 
awarded him damages — five dollars. 

WHAT a p(Uato hole of a place, this!" 
A western lawyer, seeing the Court's 
first-floor room in the Capitol in 1859. 
thought the Justices should be "got up above 
ground" for some fresh air and daylight. In 
December. I860, they finally moved to their 
new courtroom, the old Senate Chamber. 
With 1 2 rooms for their officials and records, 
they had more space than ever before. 
Congress added a tenth seat to the Court 
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in 1863. and Lincoln appo 
Field of California. To su 
1864. he chose Salmon P. 

Ambitious and able. Chaj 
for defending runaway sla 
term in the Senate and two 
Ohio when Lincoln named I 
the Treasury in I86L li 
finance. Chase grappled w 
more than $ 1 .000.000 a da 
radical new tax on income, 
national banks. But plans 
notes, the famous "greenba 
War or no war, he thought, 
forbade such paper money. 

Lincoln sent Chase a n 
bother himself about the C( 
have that sacred instrum< 




IMPEACHED FBESIDEST Andrew 
Johnson faced Radical Republicans' 
charges of^hif^h Crimes and 
Mis de me a nors ''for orde rin^ Edwin 
M. Stanton dismissed as Secretary 
of War. Chief Justice Chase 
\ below) swears in Senator Ben 
Wade as impeachment court 
member. If John.sim had been 
convicted. Wade, as Pre.sident pro 
tem of the Senate, would have 
succeeded him as Chief E.xecutive. 
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"fear not , . , acquit him," 
ur^ed lawyer Henry Stanbery 
{standing, left) for Pre.sident 
Johnson at his impeachment trial 
in 1868. Here Stanbery addresses 
Chief Justice Cha.se (on dais). As 
pro.secutors, Manafiers for the 
House of Representatives sit at 
rify'ht. Former As.sociate Justice 
Beryamin R. Curtis (seated, center 
of table at left) arf^ued that 
Johnson had not violated the 
Tenure of Office Act, which 
restricted removal of cabinet 
officers, and that the Act itself was 
invalid. Johnson escaped conviction 
by one vote. In 1926 the Supreme 
Court .said the Act had been 
: *v unconstitutional. 



LIBRARV OF CONGRESS (UPPER LEFT) AND FRANK LESLIE'S ILLUSTRATED NEWSPAPER 
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Legal Tender Act of 1862 and the Nation's 
money. Justice Wayne had died: when the 
remaining Judges discussed the case they 
divided four to four, as sharply as the rest 
of the country. Chase was one of those who 
opposed the law. If you had promised in 
1 86 1 to pay a debt in gold, he said, you could 
not force greenbacks on your creditor: Con- 
gress could not impair such contracts. 

Then Grier.agedand sadly feeble.changed 
his vote so that Chase spoke for a majority. 
Somewhat awkwardly, the Chief Justice 
struck down in 1870 the law he had reluc- 
tantly defended at the Treasury. 

Dissenting. Justice Miller insisted: Con- 
gress had all the powers it needed to fight a 
war. includingpowertochange thecurrency. 

Although the Court's decision applied to 
contracts made before February 25. 1862. 
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it implied that greenbacks ui^hi not be valid packed the 

\\n later conliracts. It called in question more liked greeni 

rhan >35(J.U(Mi.OO(* in greenbacks. The guv- versing itsci 
crnmcnt fretted. A Boston newspaper pro- Aftcrthes 

lesicd biitcrly against "the country's being A Nerro gu 

mangled and slaughtered, while the Su- to the Suprc 

premc C ourt is making experiment upon funeral. As ii 

the laws of currency. " a moment ol 

Cirier had resigned; (irant named William Chief Justici 
Strong: and Joseph P. Bradley to the ( ourt. 

I hcy wanted to hear argument in other legal pOR CH> 

tender cases: astonished lawyers heard the ^ ate conf 

Justices argue furiously on the bench about Morrison R. 

reopening the money question, .After hear- spectable, t 

in^ the new cases in IS7K the two new Ohio lacke^i 

Justices joined the three dissenters of Hep- Marshall or 
ht4m to overrule that decision. "I amgett 

Strong announced that the l egal Tender Waite wrote 

Act was constitutional it helped pay for the ington. By I 

war. it saved the Nation. Bradley, concur- decision in t 

ring, went further: Under the monetary it thoroughl; 
p<iwer. ( ongress could provide for paper Corn in i 

iTioney even in peacetime emergencies — a prairie fire c 

view the (Ourt accepted 13 years later. roads were 

Angrv editors charged that Ciranl had that farmer 



g ;i >i()0 fime for illegal storage 
It^se laws stood, they argued, 
perty womid be wrecked, 
slices f<?Mind all these laws valid. 

iht\ thought community rights 
^ corporation rights. "For us the 
one of power," said Waite; when 
perty affects the community, the 
constitutional power to protect 
by law, for the common good. 
Munn & Scott had virtual mo- 
1 grain — so Illinois could exer- 
/er to regulate them, 
^signed a modest role to the 
/ must assume that a legislature 
'acts, they must accept the iegis- 
he exclusive judge" of when to 
ory lawsandwhat to say in them, 
oads contended that only Con- 
regulate their trade; Waite ruled 
ongress did. the states were free 
n their own borders. 

)ork ffcralJ siiid: "either the 
lid govern the railroads, or the 
Mild govern the people. The Su- 
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preme C ourt has come to the rescue. . . 

But Justice Field, dissenting, called the 
decisions "subversive of the rights of pri- 
vate property." And his dissent would be- 
come the majority opinion in later decisions. 

The railroads had rushed beyond state 
borders and laws, and C ongress took action. 
It passed the Interstate Commerce Act in 
I.SK7. the Sherman .Anti-Trust .Act in 1890. 
Other laws — national and state — to regulate 
business and working conditions followed 
as time went by. But time proved that the 
legislatures were not to be the "exclusive 
judge.** The Supreme C ourt began to set 
new limits on state power, although it did 
not flatly overrule the (iranger decisions. 

I he ( ourt also checked ( ongressional 
power. In IS95. a depression year, critics 
charged that the ( ourt let property rights 
govern law. Waite had died, Melville W. 
Hiller had succeeded him as C hief Justice; 



of the Court that decided Munn v. Illinois 
in 1877. only Field survived. 

When the Court decided its first antitrust 
case, the government lost its suit against 
a company controlling some 98 percent of 
all sugar refined in the United States. The 
C ourt conceded that the trust had a mo- 
nopoly on making "a necessary of life" but 
denied that it had a direct effect on inter- 
state commerce. This ruling left the Sher- 
man Act weak, the trusts as strong as ever. 

In another case, the Court seemed to ig- 
nore the needs of labor. Federal judges, 
under the Sherman Act. had issued a sweep- 
ing injunction against union leaders of the 
Pullman strike in 1894. Jailed for contempt 
of court, Fugene V. Debs applied to the 
Supreme C ourt for a w rit of habeas corpus; 
the Justices denied it unanimously. 

In a third case, the Court heard argument 
on a new federal income tax law. which took 
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two percent of all incomes over $4,000. Famous lawyers 
prophesied communism, anarchy, and despotism if the law 
survived. With one Justice ill, the rest divided four to four 
on most of the law's provisions. After reargument, a five- 
to-four vote made the entire law unconstitutional. 

Bluntly, the dissenters called this decision *'the most 
disastrous blow ever struck at the constitutional power of 
Congress," "a surrender of the taxing power to the mon- 
eyed class." John Marshall Harlan (whose grandson of the 
same name was to serve on the Court in the 20th century) 
spoke out so sharply that the New- York Sun called his 
''tone and language more appropriate to a stump address." 

On the stump, William Jennings Bryan said the Court 
stood with the rich against the poor; other political figures 
took up the charge. And in 1913 the Sixteenth Amendment 
made the income tax constitutional after all. 

UNDER THE CIVIL RiGHTS ACT of 1875, one of 
the last Reconstruction laws, Negro citizens brought 
cases before the Court, protesting their exclusion from a 
hotel dining room in Topeka, an opera house in New York, 
dress circle of a San Francisco theater, the ladies' car 
on a train. In 1883, eight Justices held the act unconstitu- 
tional. The Fourteenth Amendment, they said, only gave 
Congress power over state action; if private citizens dis- 
criminated among one another. Congress could do nothing 
about it. Harlan of Kentucky, the Court's only southerner, 
wrote a fighting 36-page dissent. 
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"TREADMILL of uninterrupted w ork,'' said 
Chief Justice Morrison Waite, as the 
overworked Supreme Court of the I880's 
found cases piling! up faster than it could 
hear them. With a four-year backlofi on 
their hands, the Justices welcomed an 1891 
law creating! the circuit courts of appeals 
to settle routine lawsuits. 




To enforce segregation by color, southern 
states began passing Jim Crow laws, to re- 
quire equal but separate passenger cars on 
trains. Homer Adolph Plessy challenged 
the Louisiana 'mw in 1892, and took his 
case to the Supi cme Court. Its opinion cited 
many state precedents to show the "rea- 
sonableness" of such laws, and found noth- 
ing to stamp "the colored race with a badge 
of inferiority." Harlan dissented again. 

•'Our Constitution is color-blind," he 
wrote. "In rc^pecl of civil rights, all citizens 
are equal before the law." Still, the separate- 
but-equal doctrine of Plessy v. Feruuwn 
controlled the law for years. 

THE SPANISH-AMERICAN WAR 
gave the United States several heroes, 
including Col. Theodore Roosevelt; many 
islands, including Puerto Rico and the Phil- 
ippines; and one baffling question: Does the 
Conslilulion follow the flag? Across the 
American West, it always had; pioneers 
took their citizenship with them, and new 
stales joined the Union as equals. 

These new islands — separate by ocean, 
alien by culture — seemed unfit for self- 
government or statehood. But the Consti- 
tution said nolhingaboul colonies of subiuct 
peoples, unequal before the law. 

In the famous "Insular Cases" the Su- 
preme Court worked out a constitutional 
status for the new possessions; in effect and 
by necessity, the Court made law as it went 
along. Spectacular as the subject was, the 
Justices were doing the duty of every judge, 
applying the generalities of law to the de- 
mands of the specific case. 

Cast-iron pipe and constitutional law 
bent in the hands of ( ircuit Judge William 
Howard Taft in 1898, as he carefully dis- 
tinguished the case of the Addyslon Com- 
pany and other pipe manufacturers from the 
sugar-trust case. In the present case. 
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he explained, the facts were diffi 

These companies conspired to fix p 
said Taft, before they agreed with thei 
tomers in- 3.6 states to deliver shipmei 
pipe; therefore they were within intei 
commerce and the power of Congress, 
fixing restrained trade as surely as pip< 
lained oil, and Congress had passe( 
Anii-Trusi'Act to release trade. Free < 
prise, Taft insisted, meant free compel 

When the Supreme Court affirmed * 
ruling, other judges had a new precede 
follow and the Sherman Act a new vil 

Energy personified, Theodore Rooj 
became President after William McKii 
assassination, and faced what he calle 
"absolutely vital question" — whethe 
United States Government had the p 
to control the giant corporations of the 

Money personified, the magnificent 

.9 




Morgan dominated finai 
Pacific and other railroai 
dollar U. S. Sleel C'orporii 
J. Hill had the Cireal N< 
Harriman. with his Son 
Union Pacific routes and 
dard Oil. had challenged 
for conlrol of a railnnid i 

After a figh^ that wrecl 
kef, the three agreed ti 
They organized a ^oldi^Ii 
Jersey corporation calle 
riiies, and leaned hack t 
nopoly on transportativm 

Rooseveit ordered the 
to enforce the Shermi»n A 
the Supreme C ourt thei 
that only New Jersey col 
Jersey corporation, that 
were not within inte/sial 



federal attorneys filed suit under the Sher- 
man Act. After 1 5 months of testimony that 
filled 21 printed volumes, federal judges in 
St. l.ouis ordered the oil trust broken up. 

When the Supreme Court reviewed the 
case, it affirmed the order but altered the 
law. Congress, said Chief Justice Edward 
Douglass White, only meant the law to 
punish ' unreasonable** restraint of trade. 
The **rule of reason** became a rule of law. 

UNREASONABI F. unnecessary and 
arbitrary.** a violation of liberty under 
the Fourteenth Amendment — thus five mem- 
bers of the Supreme Court held a New York 
law unconstitutional. This law said bakers 
must not work more than 10 hours a day or 
60 hours a week. 



Joseph Lochner had a bakery in Utica, 
and New York fined him S20 for overwork- 
ing Frank Couverette. For a second offense, 
he drew S50 in fines or 50 days in jail. His 
case reached the Court in 1905. 

States, ruled Justice Rufus W. Peckham. 
must not pass such laws, "mere meddle- 
some interferences** to keep grown men 
from taking care of themselves. States have 
a ''police power** to protect the public, but 
they may not limit such individual rights as 
liberty of contract: A worker must be free to 
make his own contract with his employer. 

Justice Harlan dissented, citing evidence 
that bakers suffered eye and lung troubles, 
that New York might protect their health. 
And Oliver Wendell Holmes, who had 
joined the Court in 1902. dissented sepa- 
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**NEXT car!" conductor directs 
a Nen^o family, motuitnln^ them 
to a '"Colored Only" coach. 
Lotdsianas Jim Crow Law forbade 
blacks to sit with whines 
trains Attorney Albion Joiirf^'ee 
(above) or felted for Homer Adolph 
Ple.s.sy, a .\'e^ro who tested the law 
by entering a forbidden coach. Bat 
the Supreme Court's decision in 
Plessy V. Ferf^uHon proved the 
temper of the lS90's: Races could 
he sefireijated if equal facilities 
w ere pr nided {left). For decades 
after this decision, its famous 
"separate but equal" doctrine 
remained a rule of law. 



rately, to suy that **a constitution is not in- 
tended to embody a particular economic 
theory," that laws might rest on "novel and 
even shocking** ideas and be constitutional. 

Oregon had passed a law to keep women 
from working more than 10 hours a day in 
factories and laundries. Curt Muller, owner 
of a laundry in Portland, Oregon, was con- 
victed of breaking it; he fought his convic- 
tion through state courts to the Supreme 
Court, relying on Peckham*s opinion in 
Lochner v. New York. He also claimed that 
the Oregon statute could not meet the Con- 
stitution*s demand for "due process of law.** 

Historically, that had meant "a fair trial.** 
Bui judges were using it to protect property 
from laws they found unreasonable. 

One reform group wanted the best pos- 



sible lawyer for Oregon's case. Joseph H. 
Choate of New York turned it down; he 
didn*t see why a "big husky Irishwoman 
should not work more than ten hours if she 
so desired.** A famous corporation lawyer 
in Boston accepted — Louis D. Brandeis. 

Studying Peckham*s opinion in the Loch- 
ner case, Brandeis considered its reference 
to "common knowledge** that baking was a 
healthy trade. Boldly and shrewdly, he de- 
voted only two pages of his brief to legal 
points; 100 cited facts from doctors, health 
officers, and factory inspectors to show that 
overworked women fell ill, turned to drink, 
bore sickly children and then neglected them. 

No one had ever submitted such a brief 
to the Court. But the Justices accepted 
it, and praised him for it in their unani- 



"WHY NOT LET ME IN?" asLs Cubii in a 1902 cartoon. ^'Puerto Rico is 
inside, ' Acquirinfi both islands from Spain in 1898, the United States gave 
sovereignty to Cuba. It kept Puerto Rico: the island* s canefields (below) 
produced quarrels amonff sugar grow ers and a lawsuit over American tariff 
duties on foreign goods. When the Supreme Court review ed this case in 
1901 , it held that tariffs did not apply to U. S. possessions. Such suits posed 
the question: How does the Constitution apply to unforeseen problems — 
does it follow the flag? In these "Insular Cases,*' the Court declared that 
the Constitution would protect liberty anywhere under the Stars and Stripes, 
and would give Ctmgress power to govern the new '^American empire.'* 
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mous decision to uphold the law of Oregon. 

^^When an evil is a national evil, it must 
be cured by a national remedy." cried Sena- 
tor Albert J. Beveridge of Indiana. Reform- 
ers were demanding change in politics, 
business, society in general; in response. 
Congress was assuming a ^'police power" 
for the whole country. 

Disturbed by reports of filth in meat- 
packing plants, it passed pure food and drug 
laws. Shocked by stories of the white slave 
trade." it passed the Mann Act. The Su- 
preme Court upheld these laws, and others. 

But when President Woodrow Wilson 
nominated Brandeis for Associate Justice 
in January » I9|6. the Sew York Times 
thought the ( ourt r^o place for **a striver 
after changes." William Howard Taft and 
Joseph H. ( hoate called him ''not a fit per- 



son" for the bench. The Senate wrangled for 
almost five months before confirming him. 

Of all challenges to reform, child labor 
was the most poignant: "a subject for the 
combined intelligence and massed morality 
of American people to handle." said Sena- 
tor Beveridge. In 1916 Congress passed a 
law to keep goods made by child labor out 
of interstate commerce. 

As a result. John Dagenhart. less than 14. 
would lose his job in a textile mill in Char- 
lotte. North Carolina. His brother. Reuben, 
not yet 16. would lose 12 hours of piece- 
work a week. 

Their father asked the federal district 
court to enjoin the factory from obeying the 
law and United States Attorney William C\ 
Hammer from enforcing it. As "a man of 
small means/' with a large family, he com- 
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plained, he needed the boys' pay for their 
"comfortable support and maintenance." 
I heir work was "altogether in the produc- 
tion of manufactured goods" and had "noth- 
ing whatsoever" to do with commerce. 

When the district judge granted the in- 
junctions, the U.S. attorney appealed to 
the Supreme C ourt. Five Justices thought 
that in enacting the Child Labor Law C on- 
gress had usurped the powers of the states: 
such laws might destroy the federal system. 

Legislation can begin where an evil be- 
gins, retorted Justice Holmes, dissenting. 
If Congress chooses to prohibit trade in 
"the product of ruined lives," the C ourt 
should not outlaw its choice. He addetl: "I 
should have thought that if we were to intro- 
duce our own moral conceptions where in 
my opinion they do not belong, this was 



preeminently aca.se f 
cise of all its powers 

Three Justices joir 
So did Congress: it p 
on products of child 
Court decided that t^ 
alty, not a tax, and he 
tice William Howard 
saying the Tenth Ame 
lems like child labor 1 

Not until 1941 did 
child labor decisions 
ers urged an amendmt 
and called the Court 
ture." They pointed i 
member of the Supre 
the collective power 
tives and ninety-six 
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Two months after Congress declared war 
on Germany in April, 1917, it passed an 
Espionage Act that punished attempts to 
obstruct enlistment and discipline in the 
armed forces. In 1918 it passed a Sedition 
Act so broadly worded that almost any crit- 
ical comment on the war or the government 
might incur a fine of $10,000, or 20 years in 
prison, or both. 

Under the 1917 law, government attor- 
neys filed almost 2,000 prosecutions, among 
them United States v. ''The Spirit of*76/* 
Only a handful of these cases reached the 
Supreme Court. Only after the Armistice 
did the Justices hear a case challenging the 
L w by the First Amendment guarantee of 
free speech. 

Charies T. Schenck and other members 
of the Socialist Party in Philadelphia were 
convicted of conspiring to mail circulars to 
drafted men. In forbidding slavery, these 
leaflets said, the Thirteenth Amendment 
forbade the draft. 

For a unanimous Court, Holmes wrote 
that "in many places and in ordinary times" 
the Socialists would be within their consti- 
tutional rights. But the Bill of Rights does 
not protect words creating a "clear and pres- 



ent danger" of "evils that Congress has a 
right to prevent." Schenck was sentenced 
to six months in jail. 

But Holmes and Brandeis dissented when 
the 1918 Sedition Act, and leaflets in Eng- 
lish and Yiddish, came before them. Flung 
from a factory window to the New York 
streets on August 23, 1918, these papers 
summoned "the workers of the world" to 
defend the Russian Revolution against 
despots. "P. S.," said some, "We hate and 
despise German militarism more than do 
your hypocritical tyrants." In the district 
court one defendant was acquitted; the rest 
went to prison. 

Reviewing law and the leaflets. Holmes 
remarked, "Congress certainly cannot for- 
bid all eflbrt to change the mind of the coun- 
try." He saw no national danger in the 
"usual tall talk" of "these poor and puny 
anonymities." But he saw danger in persecu- 
tion of opinions, for "time has upset many 
fighting faiths" and the national good re- 
quires "free trade in ideas." To reach the 
truth, people must weigh many opinions. 

"That at any rate is the theory of our Con- 
stitution. It is an experiment, as all life is 
an experiment," Justice Holmes concluded. 



• TKUST-BUSTEK" Thi'odon' Htutswt'U 
dejies the j^oliaths af Wall Street, 
James J. Hill and J, P. Xfar^^an, 
thntuuh a sttn k numaptdy called 
Northern Securities, ctmt railed rail- 
raads in the mtrthwe stern states: 
President HtuKsevelt t>rdered a suit 
ai^ainst them under the Sherman Anti- 
Trust Art, In 1^04 the Supreme Court 
affirmed a hux'cr ctntrt's judgment 
breaking up the mttnuptdy. This de- 
i isit m { So ft hern Sec urit ies v . U. S.) 
was a victory for the public interest 
ttver the pow er of the trusts. 



KHEN/IED SKl.LING racks the Stock 
market in the panic of I ^01 when 
Marxian, Hill, and T, H. Harriman 
Jouiiht to a stalemate for control i)f 
railroad shares. Tinally a^reeinf* 
on i4 compromise, the three formed the 
Northern Securities Company. 
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ONE OF THE GREAT DISSENTERS, 
John Marshall Harlan won fame as 
a defender of democracy during 33 
years as an Associate Justice, serving 
from 1877 to 1911. 

He protested sharply in the Standard 
Oil case, when the Court said that no 
companies may "unreasonably** 
restrain trade. The Sherman Act 
forbids "every" trust or combination 
in restraint of interstate commerce; 
Harlan thundered, "The Court has now 
read into the Act of Congress words 
which are not to be found there/* 

Onetime Kentucky slaveowner, 
Harlan fought for the Union in the 
Civil War. Appointed to the Supreme 
Court by President Rutherford B. 
Hayes, he carried on an ardent 
battle for civil rights. 

Dissentinp, in Plessy v. Ferguson, he 
wrote: . . in view of the Constitution, 
in the eye of the law, there is in this 
country no superior, dominant, ruling 

class of citizens The humblest is 

the peer of the most powerful.** 

Good-humored and convivial, he 
limited his disagreements to the 
conference room, and eryoyed whist 
parties with fellow Justices. Oliver 
Wendell Holmes called him "the last 
of the tobacco-spittin* Judges.*' A 
friend said that Harlan retired at night 
"with one hand on the Constitution 
and the other on the Bible.'* 
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THE OCTOPUS: Standard Oil, first of the 
f^reat American trusts, came to symbolize 
wealth and power running wild, crushing 



"Any agitator who read these thirty-four 
pages to a mob would not stir them to vio- 
lence, except possibly against himself/' 
decided one reader of Benjamin Gitlow*s 
"Left Wing Manifesto." But when that 
pamphlet appeared in 1919, New York au- 
thorities arrested Gitlow under the state's 
criminal anarchy law. 

Gitlow applied to the Supreme Court. 
Seven Justices upheld his conviction and 
the New York statute. But they assumed — 
for the first time — that freedom of speech 
and of the press, which the First Amend- 
ment protects from any Act of Congress, 
are among the rights which the Fourteenth 
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met in the Hoop Spur church to plan ways 
of getting help from a lawyer. Armed white 
men attacked them; in the fight that followed, 
one white man was killed. 

News and rumors spread; armed posses 
hurried to Elaine. Blacks were hunted 
down and shot, even women working cotton 
in the fields. On October 1. Clinton Lee. a 
white man. was killed; Moore. Hicks, Knox, 
Coleman, and Hall werearrestedformurder. 

The Giwernor asked the Army to restore 
order, and named a Committee of Seven 
to investigate the riots. When a lynch mob 
surrounded the jail, soldiers stood guard 
while the committee promised that the law 
would execute the five murderers. The mob 
waited to see what would happen. 

Two white men and several blacks swore 
later that the committee tortured blacks 
until they agreed to testify against the 
prisoners. Indicted by a white grand jury 
for first-degree murder, the defendants faced 
a white trial jury on November 3; a threat- 
ening crowd filled the courthouse and the 
streets outside. In 45 minutes the trial was 
over; in two or three minutes the jury gave 
its verdict: **Guilty." 

From the affidavits presented to the 
Court. Holmes concluded. **if any prisoner 
by any chance had been acquitted by a jury 
he could not have escaped the mob." 

All appeals in the state courts had failed. 

Normally, federal courts will not inter- 
fere with the courts of any state on matters 
of state law. But. warned Holmes, if **the 
whole proceeding is a mask" — if *'an irre- 
sistible wave of public passion*' sweeps the 
prisoners through the courts ''to the fatal 
end" — then nothing can prevent the Su- 
preme Court "from s4*curing jo the peti- 
tioners their constitutional rights." 

TheMtstrict judge should have examined 
the facts for himself, Hoiimes ruled, to see 
if the story in Mtwe's petition was true and 
if the state had not given its prisoners a fair 
trial. Moorv v. Oempsey went back for the 
district judge to hear. 

Fventually. ail five defendants went free; 
so did nearly a hundred other blacks ar- 
rested during the riots. Federal judges had 
a new precedent, citizens a new s^eguard. 
Justice may wear a blindfold, ruled the 
Supreme Court, but not a mask. 
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Because state law provided a death 
penalty, it required the court to ap- 
point one or two defense lawyers. 
At the arraignment, the judge told 
all seven members of the county bar 
to serve. Six made excuses. 

In three trials, completed in three 
days, jurors found eight defendants 
guilty; they could not agree on Roy 
Wright, one of the youngest. The 
eight were sentenced to death. 

Of these nine, the oldest might 
have reached 21: one was crippled, 
one nearly blind; each signed his 
name by "X" — "his mark." All swore 
they were innocent. 

On appeal. Alabama's highest 
court ordered a new hearing for little 
Eugene Williams; but it upheld the 
other proceedings. 

When a petition in the name of 
Ozie Powell reached the Supreme 
Court, seven Justices agreed that no 
lawyer had helped the defendants 
at the trials. Justice George Suther- 
land wrote the Court's opinion. Fac- 
ing a possible death sentence, unable 
to hire a lawyer, too young or igno- 
rant or dull to defend himself— such 
a defendant has a constitutional right 
to counsel, and his counsel must fight 
for him. Sutherland said. 

Sent back for retrial, the cases 
went on. Norris v. Alabama reached 
the Supreme Court in 1935; Chief 
Justice Hughes ruled that because 
qualified Negroes did not serve on 
jury duty in those counties, the trials 
had been unconstitutional. 

"We still have the right to secede!" 
retorted one southern official. Again 
the prisoners stood trial. Finally 
Alabama dropped rape charges 
against some; others were paroled; 
one escaped. 

The Supreme Court's rulings stood 
— if a defendant lacks a lawyer and a 
fairly chosen jury, the Constitution 
can help him. 

And the Constitution forbids any 
state's prosecuting attorneys to use 
evidence they know is false; the 
Court announced this in 19.*^ 5. when 



FILM EPIC or espionage? The 
case of Tht Spirit of '76 arose 
like almost 2,000 others when 
the 1917 Espionage Act 
endangered freedom of speech 
during the feverish days of 
World War /. Poster at right 
announces the premiere ofHb 
in Los Angeles, The I2-reel 
photoplay portrayed events of 
the American Revolution — 
clashes between patriots and 
English and signing of the 
Declaration of Independence. 

Federal prosecutors charged 
that the film's producer, 
Robert Goldstein, a suspected 
German sympathizer, tried to 
arouse hatred between America 
and her World War I ally, 
England, by inserting scenes 
showing British soldiers 
committing atrocities in the 
Revolutionary War. Officials 
seized the film and Goldstein 
was convicted (United States 
V. *Th€ Spirit of 16''), 

Under a new law, the 1918 
Sedition Act, similar ca.ses in 
the lower courts fur '" t 
threatened freedom ij^j speech. 
Only after the Armistice did 
the Supreme Court review a 
scant number of these cases; 
Goldstein's was not among 
them. His movie script 
survives in fhv Library of 
Congress, aut the film is h).\t. 
Weeks of intensive .search 
uncovered these rare photo- 
graphs made during the filming 
and owned by Charles E. 
Toherman, a Lt)s Angeles 
resident, who invested money 
in the 1917 extravaganza. 
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Tom Mooney had spent nearly 20 years 
behind the bars of a California prison. 

To rally support for a stronger Army and 
Navy. San Franciscans organized a huge 
parade for "Preparedness Day." July 22. 
1916. As the marchers set out. a bomb ex- 
ploded; 10 victims died. 40 were injured. 
Mooriey. known as a friend of anarchists 
and a labor radical, was convicted of first- 
degree murder; soon it appeared that the 
chief witness against him had lied under 
oath. President Wilson persuaded the Gov- 
ernor of California to commute the death 
sentence to life imprisonment. For years 
tabor called MiH)ney a martyr to injustice. 

Finally Mooney's lawyers applied to the 
Supreme Court for a writ of habeas corpus, 
and won a new ruling — if a state uses per- 
jured witnesses, knowing that they lie. it 
violates the Fourteenth Amendment's guar- 
antee of due process of law; it must provide 
ways to set aside such tainted convictions. 
The case went back to the state. In 1939 
Ciovernor Culbert Olson granted Mooney 
a pardon; free, he was almost forgotten. 

USTICH DELAYED is justice denied" 
J —the Supreme Court saw this in IHH7. 
when it was almost four years behind in its 
work. Appealing to the public. Chief Justice 
Waite sought "relief for the people against 
the tedious and oppressive delays" of fed* 
eral justice. In IH91 C ongress passed a law 



that gave each circuit a court of 
appeals with power to make a 
final decision in a great many 
cases. This law also ended the 
Justices* trips on circuit duty. 
Before long the Supreme Court 
was keeping up with its sched- 
ules. But as new laws regulated 
business and working condi- 
tions, and suits challenging 
these laws reached the courts, 
overloaded dockets plagued 
the Justices again. 

After Fuller's death in July, 
1910. President Taft broke tra- 
dition by naming an Associate 
Justice. Edward Douglass 
White, for Chief. 

When White died in 1921, 
President Harding made Taft 
Chief Justice, the only former Chief Execu- 
tive ever to hold the highest judicial office. 
Taft was vastly delighted, for the Chief 
Justiceship, not the Presidency, had always 
been the honor he wanted most. 

Considering the clogged machinery of 
the federal courts, where the caseload was 
rising again. Taft remarked: "A rich man 
can stand the delay... but the poor man 
always suffers." The new Chief Justice set 
out to improve the whole federal judiciary. 

He planned the Conference of Senior Cir- 
cuit Court Judges, a source of many reforms 
injudicial practice. The law establishing the 
conference permitted judges of one area 
to help elsewhere on courts swamped with 
work. Then Taft broke tradition to lobby 
for the "Judges' Bill." passed in 1925. 

By limiting the right of appeal, this law 
let the Supreme Court devote its attention 
to constitutional issues and important ques- 
tions of federal law. In most cases since 
1925. the parties ask permission be heard; 
the Justices grant or den^ it at discretion. 

Before gaining freedom to choose cases, 
the Court astonished the country in 1923 by 
a choice of precedents to decide Adkins v. 
Children s Hospital. In the majority opinion. 
Justice Sutherland returned to the "meddle- 
some interferences" doctrine of Liu hncr v. 
New York, the bjikery case of 1905. 

Congress had passed a law to guarantee 
minimum wages for women and children 
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working in the District of Columbia. A 
children's hospital attacked the law; the 
ca,se reached the Supreme Court. Five Jus- 
tices agreed that the law violated the due 
process clause of the Fifth Amendment and 
the light to liberty of contract. Sutherland 
hinted that since women had won the right 
to vote they were legally equal to men, so 
Congress should not single them out for 
special protection. 

"It will need more than the Nineteenth 
Amendment to convince me that there are 
no differences between men and women," 
Holmes reti>rted. dissenting, "or that legis- 
lation cannot take those differences into 
account.*' On the "dogma" of liberty of con- 
tract, he remarked: "pretty much all law 
consists in forbidding men to do some things 
that they want to do, and contract is no more 
exempt from law than other acts." 

Taft also dissented. He had always sup- 
posed, he said, that UK'hnerh'dd been over- 
ruled by later decisions; and, he added, poor 
workers cannot meet an employer on an 
equal level of choice. 

But Arizona, Arkansas, and New York 
saw their minimum-wage laws go down 
under the Adklns precedent. 

Justice Sutherland always believed that 
judgrs were the best guardians of liberty. 
Chosen for learning,ability, and impartiality, 
judges were safer guides than any other men. 
( oiirts were wiser than crowds. 

"I am an optimist in all things," Suther- 
land said once. He fell sure that evolution's 
universal laws were making the world bet- 
ter, that meddlesome legislation could only 
bring trouble. Often he spoke for the famous 
"four horsemen" — himself. Pierce Butler, 
James C. McReynolds, and Willis Van 
Devanter. With them and one other Justice, 
Sutherland could say what laws were valid. 

By 1930 Harvard Professor Felix Frank- 
furter took stock: "Since 1920 the Court 
has invalidated .;H)re legislation than in fifty 
years preceding. " When Taft retired that 
year. President Hoover wanted Charles 
Fvans Hugh* s for Chief Justice. Debating 
the appointn cm, one Senator accused the 
Justices of "'fixing policies for the people . . . 
when they should leave that to Congress," 
another called the Court "the economic 
dictator in the United Stales." But the Senate 
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The Revolutionary Age 



In Thii Issm: 

l^ft Wing Convention, 
Manifesto and Program 




COMMUNIST CANDIDATES, miliam Z. 

Foster (left) and his running mate Benjamin 
Gitiow iost miserably in the 1928 Presidential 
race. In 1925 the Supreme Court had upheld 
a New York conviction of Gitiow for 
publishing the **Uft Wing Mamfestor This 
ponderous article, calling workers to rise 
against capitalism, appeared in The 
Revolutionary Age (above). 
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confirmed Hughes for Chief, and Owen J. 
Roberts tor Associate a few months later. 

Nicknamed the ••roving Justices." Hughes 
and Roberts sometimes joined the "four 
horsemen." sometimes joined three Judges 
more willing to accept laws however med- 
dlesome. These three were Brandeis, Harlan 
Fiske .Stone, and Holmes until he retired in 
1932. Benjamin N. Cardozo succeeded him, 
and often voted with Brandeis and Stone. 

WHHN THH STOCK MARKET col- 
lapsed in 1929 and the American econ- 
omy headed toward ruin. President Hoover 
called for emergency measures. The slates 
tried to cope with the general disaster. 
Before long, cases on their new laws began 
to reach the Supreme Court. Franklin D. 
Roosevelt won the 1932 Presidential elec- 
tion, and by June. 1933. Congress had 
passed 1 5 major laws for national remedies. 

Almost 20. ()()(),()()() people depended on 
federal t Hief by 1934. when the Supreme 



Court decided the case of Leo Nebbia. New 
York's milk-coniro! board had fixed the law- 
ful price of milk at nine c^rits a quart; the 
state had convicted Nebbia, a Rochester 
grocer, of selling two quarts and a five-cent 
loaf of bread for only 18 cents. Nebbia had 
appealed. Justice Roberts wrote the ma- 
jority opinion, upholding the New York law: 
he went beyond the 1887 decision in the 
Granger cases to declare that a stale may 
regulate any business whatever when the 
public good requiresit. The 'Tour horsemen" 
dissented; but Roosevelt's New Dealers be- 
gan to hope their economic program might 
win the Supreme Court's approval after all. 

They were wrong. Considering a New 
Deal law for the first time, in January, 1935. 
the Court held that one part of the National 
Industrial Recovery Act gave the President 
too much lawmaking power. 

The Court did sustain the polic y of reduc- 
ing the dollar's value in gold. But a five-to- 
four decision in May made a railroad pen- 
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U. s. ARMY TROOPS ^udrd Negroes rounded up near Elaine, Arkansas, after racial violence 
broke out in the autumn of 1^1^. Black sharecroppers had felt white landlords were cheating* 
them. Local authorities feared subsequent riots were the befiinninfi of a mass-murder plot. 




sion law unconsiiiuiional, Then all nine Justices vetoed 
a law to relieve farm debtors, and killed the National 
Recovery Administration; F.D.R. denounced their 
*'horse-and-buggy" definition of interstate commerce. 

While the Court moved into its splendid new build- 
ing, criticism of its decisions grew sharper and angrier. 
The whole federal judiciary came under attack as dis- 
trict courts issued — over a two-year period — ^some 
1 .600 injunctions to keep Acts of Congress from being 
enforced. But the Court seemed to ignore the clamor. 

Farming lay outside Congressional power, said six 
Justices in 1936; they called the Agricultural Adjust- 
ment Act invalid for dealing with state problems. 
Brandeis and Cardozo joined Stone in a scathing dis- 
sent: **Courts are not the only agency . . . that must be 
a.ssumed to have capacity to govern." But two de- 
cisions that followed denied power to both the federal 
and the state governments. 

In a law to strengthen the chaotic soft-coal industry 
and help the almost starving miners. Congress had 

SC:enE of VIOLENCE: Hlack sharecroppers air ^i;rievanccs 
in fh>op .Spur church near Elaine. White men park nearby. 
Suddenly gunfire explodes into the "Elaine Massacre, " 
Erank Moore and other blacks were sentenced to die 
for murder. The .Supreme Court considered their claim 
that m(»b domination barred fair trial, and returned the 
case to a federal amrt U^r in\ cstii:ation i Moore \\ 
DempHVij). Evcnttutlly. all defendants went free. 



V, 



^0 



81 



dealt with prices in one section, with work- 
ing conditions and wages in another. If the 
courts held one section invalid, the other 
might survive. When a test case came up, 
seven coal-mining states urged the Court 
to uphold the Act, but five Justices called 
the whole law unconstitutional for trying to 
cure "local evils" — state problems. 

Then they threw out a New York law that 
set minimum wages for women and children; 
they said states could not regulate matters 
of individual liberty. 

By forbidding Congress and the states to 
act. Stone confided bitterly to his sister, the 
Court had apparently "tied Uncle Sam up 
in a hard knot.** 

That November Roosevelt won reelection 
by a margin of ten million votes: Democrats 
won more than three-fourths of the seats in 
Congress. The people had spoken. Yet the 
laws their representatives passr^l might 
stand or fall by five or six votes m the Su- 
preme Court. Roosevelt, aware that Con- 
gress had changed the number of Justices 
six limes since I7S9, sent a plan for court 
reform to the Senate on February 5, \ 

Kmphasizing the limited vision of "older 
men/' Roosevelt asked Congress for power 



to name an additional Justice when one aged 
70 did not resign, until the Court should 
have 15 members. (Six were already over 
70; Brandeis was 80.) Roosevelt said the 
Court needed help to keep up with its work. 

Even staunch New Dealers boggled at 
this plan; it incurred criticism as sharp as 
any the Court had ever provoked. Chief 
Justice Hughes calmly pointed out that the 
Court was keeping up with its work. And in 
angry editorials and thousands of letters to 
Congress the public protested the very idea 
of ''packing" the Court. 

Before the President revealed his plan, 
five Justices had already voted to sustain a 
state minimum-wage law in a case from 
Washington; on March 29, the Court an- 
nounced that the law was constitutional. 

On April 12, Chief Justice Hughes read 
the majority opinion in National Labor 
Relations Board v. Jones & Lau^hlin Steel 
Corporation. It upheld the Wagner Act, the 
first federal law to regulate disputes between 
capital and labor. Hughes gave interstate 
commerce a definition broader than the 
Jones & Laughlin domain — mines in Min- 
nesota, quarries in West Virginia, steam- 
ships on the Great Lakes. Although the case 




turned on a union dispute at one plant in 
Pennsylvania, he said, a company-wide dis- 
pute would paralyze interstate commerce. 
Congress could prevent such evils and pro- 
tect union rights. 

Under these two rulings. Congress and 
the states were free to exercise powers the 
Court had denied just a year before. Stub- 
bornly the "four horsemen" dissented. But 
Van Devanter announced that he would 
retire. By autumn the fight over the Court 
was a thing of the past. 

As Lincoln said in 1X61. the people would 
rule themselves: they would decide vital 
questions of national policy. But, as firmly 
as Lincoln himself, they disclaimed "any 
assault upon the Court." In one of the Su- 
preme Court's greatest crises, the people 
chose to sustain its power and dignity. 

DH( I.SION.S C HANGED dramatically 
in the "constitutional revolution" of 
1^37. Si) did the Court when President 
Ki)osevelt made appointments at last. 

In 1937 he named Senator Hugo L. 
Black: in 1938. Solicitor General Stanley 
Reed: in 1939, Felix Frankfurter and Wil- 
liam O. Douglas, Chairman of the Securities 



and Exchange Commission. Attorney Gen- 
eral Frank Murphy came to the bench in 
1940; Senator James F. Byrnes of South 
Carolina, in 1941. 

When Hughes retired that year, Roosevelt 
made Stone Chief Ju.stice and gave his seat 
as Associate to Attorney General Robert 
H. Jackson. How the "new Court" would 
meet old problems soon became clear. 

Congress passed the Fair Labor Stand- 
ards Act in 1938. It banned child labor, reg- 
ulated hours, and set minimum wages — 25 
cents an hour — in interstate commerce. 
United 5/a/c'.v. v. Darby Lumber Co. broi/^ht 
the law before the Court in 1941. 

If the Justices followed the child-labor 
decisions of 1918 and 1922, they would 
veto the law; but all nine called it valid. 

But new problems tested the Court as it 
was defining civil liberties. Danger from 
abroad made the case for patriotism and 
freedom in America more urgent: in the 
"blood purge" of 1934, Adolf Hitler had 
announced, "I became the supreme judge 
of the German people." 

Under God's law, the Commandments in 
the Book of Exodus, members of Jehovah's 
Witnesses refuse to salute a flag. 



JUDICIAL ARCHITECT, iVilliam How ard Taft, tenth 
Chief Justice y streamlined the Nation's system of Icftal 
review. At his persuasion t Confer ess passed the 
**Judffes' BUT' in 1925. This stripped the Supreme 
Court of routine cases, leavinf( Justices free to hear 
only suits that involved major constitutional questions 
and problems of federal law. 

He won another victory when Con^re.ss provided 
funds for the first Supreme Court Building. With the 
Ju.stices in 1929 (left), Taft studies architect Cass 
Gilhert\s model. When the cornerstone was laid in 
1932^ Chief Justice Charles Evans Hughes .said of 
Taft, who had died two years before: "This building* 
is the result of his intellif^ent persi.stence.'* 

Taft realized a life Ion ambition when President 
Hardin appointed him Chief Justice in 1921. Taft 
later wrote ^ "... the court . . . ne.xt to my wife and 
children, is the nearest thinfi to my heart in life." 
Before becominfi Chief Justice^ he served as the twenty- 
seventh President — the only man to hold both offices. 
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BEWILDERED BLACK YOITTHS walk under yuord 
of state militia tow ard the Jackson County 
courthouse at Scottshoro, Alabama. Chamed with 
ussuultinf^ /wvj white women, the defendants 
stood their first trial in 19 J I when l^-year-old 
Ruhy Hates ilejt- on witness stands said the 
Ne^'rocs had attacked her and a friend. At a later 
trial in 19.i3 she swore that her ori^'inal story was 
a lie. hut her repentant testimony failed to 
convince the jury. She later led a demonstration 
to the White House in an appeal for the freedom 
of the nine Negroes. 
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SCOTTSBORO BOYS l i ' h'r With 
UiH'xt'r Sum l.t'thi^^Mtz, wht* 
litfrr tvramt' u Umutu.s Sew 
Yt*'k judur. ///> fni\tt'rl\ de- 
nse f in used wtff'hi uitentiiffi i*n 
the AUihiinm tnjl:* w here eii^hi 
ff the defendant \ werr ct>n\iet- 
ed itnd sentenced to death in 
hi elect rti i hnir I he spmH^iht 
nf ti'.e Sciytt\h(*ri* cases fell on 
iiiiMMUfd hitter\(»n . ntedh 
i^ hen l.eihtnsit:. and his ct»- 
nmnsel show eil that qualified 
Seikinu's had hren barred frtnn 
fury duty, and * laimed that the 
yttuths had been denied a fair 
triiil, the Supreme ( tfurt re- 
versed their convictitfUs . 
i*i^hanui tried them a^ain. In 
:i I Ahibanut anirtnunn i\\th 
Keiboixitz ti>ppositet, Hatterson 
hipfds a hiir\eshoe fff iitutu 
uck It failed him. He was four 
titne.s tried and convicted of 
attacking fwo white yirls. hi 
^4H he escaped prist pn and wa\ 
never recaptured. 



When Lillian and Williani Gobilas (misspelled **Gobi- 
lis" in the recordKaged I2and lOin 1935. refused to join 
ciussmates in saluting the Stars and Stripes, the Board 
of Education in Minersville. Pennsylvania, decided to 
expe! them for 'insubordination." With help from other 
Witnesses and the American Civil Liberties Union, their 
father sought relief in the federal courts. The district court 
and the circuit court of appeals granted it. In 1940 the 
school board turned to the Supreme Court. 

Considering the right of local authorities to settle local 
problems, tight Justices v;te(''*. ••^holdtheschool board's 
•'secular regulation." Ju:>i.'. .kfurter wrote the ma- 
jority opinion. He told Ju . that his private idea 
•'of liberty and toleration , sense" favored the 
Gobitas family, but he believea that judges should defer 
to the actions uf !he people's elected representatives. 

Hilier\ armies had stabbed into France when Frank- 
furter announced the Court s ruling on June 3. 1940; Stone 
read his dissent with obvious emotion, insisting that the 
ConsiiiuMon mu^- t prescj've "freedom of mind and spirit." 

Law rc /iews criticized the Court for setting aside the 
issue of religicMJs freedom Jehovah's Witnesses suffered 
violent Hitacks ifrotmd the country; many states expelled 
children from schix?! for not saluting the flag. 




West Virginia law required ail schools lo 
lei^ch •Americanism;* and in 1942 ihe Slate 
Board of hd'icuiion ordered all teachers 
and pupils to salute the flag. A child who 
refused might be punished as a **delinqiient;* 
his parents might be fined or jailed. 

Waller Barnelie and other Witnesses with 
school-age children sued for a federil in- 
junction against these penalties: in 194^ the 
Supreme ( ouri heard the case argued. 

On hlag Day. June 14, the Court :1 tily 
overruled and repudiated the Gohitis de- 
cision. For the majority. Justice Jackson 
rejected the idea that a child's for^cl sj»iule 
would foster national unity. He singled out 
as a Mixed star in our constitutional con- 
stellation" this fact— ''no official, high or 
petty. ' can prescribe orthodoxy in politics, 
nationalism, or religion, for any citizen. 

Justice hrankfurler still upheld the state's 
action against his own "purely personal" 
view, lying: "One who belongs to the most 
vilified and perseculcd jrainorily in historv 
is not likely to be inscnsiNe to the freedoms 
guaranteed by our C i»nsiiiution." 



KiA t VIOR \M> MVRI YH A'r lithi^r. li*m 
\ftntfn'\. It'iivrs Sttft '^JUi'fttift in /^.^'V. ( lutri^cd 
xMfh murtlt't for Jnitlis in a l^ln Prtpari'ii- 
ncw I>(i\ homium:. hv rst apctl the KiaiUnw 
when im ts inilmtti d hv had htu-n nfmii tcif on 
ffi'rjun'J ti'stintffnv. In h^iS the ( iovrrntfr iff 
( nhfifrnut l oniniitttui hi\ si ntcni c tti Hfc 
in prison: 20 wars htivr, he w as pardtmed. 
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"In this solemn hour we pledge our fullest 
cooperation to you. Mr. President, and to 
our country.'' said a telegram to President 
Roosevelt. December 7, 1 94 1 . from - he Jap- 
anese Anierican Citizens League, at nesvs 
of the Japanese attack on Pearl Harbor. 

By the spring of 1942 such citizens were 
a vilified minority in their own coiiniry. In 
February the President signed Executive 
Order 9\)66. authorizing the War Depart- 
ment to remove "any and all persons" from 
military areas it might name: Congress ap- 
proved in a law passed March 21. The West- 
ern Defense Command ordered everyone 
t>f Japanese ancestry to stay indoors from 
X p,m. to 6 a.nt. In May the Army ordered 
such persons to report for evacuation to 
•'relocation centers'* — detention camps. 

Gordon K. Hirabayashi. a senior at the 
University of Washington, thought it was 
his duly as a citizen lo disobey both these 
coders, to defend his constitutional rights. 
Convicted and sentenced to three months 
in prison, he applied to the Supreme Court. 

Chief Justice Stone spoke for ail nine in 
June. 1943: the curfew was within the war 
power of the President and Congrc ns. Con- 
curring. Douglas wrote that the Court did 
not consider the wisdom of the order: Mur- 
phy insisted that the government could take 
such measures only in "great emergency." 

In Korcnmtsu v. United States, argued 
in Octob:'r ami decided on December 18. 
1 1)44.- Court upheld an Army order ban- 
ishing ;Mlians of Japane?»e ancestry from 
the west coast — adults, foster children in 
white homes, citizens "with as little as one- 
sixteenth Japanese blood." Justice Black 
wrote the majority opinion, mentioning 
Toyosaburo Korematsu's unquestioned 
loyalty. Orders affecting one racial group 
are "immediately suspect." said Black, but 
the Court would accept the order "as of the 
time it was nuide." under the war power. 

I hree Justices dissented, calling the order 
"a clear violation of Constitutional rights." 
"utterly revolting among a free people.*' 

That same da\. the ( ijurt unanimously 
ordered theCentral Utah Relocation ( enter 
to release Miss Mitsuye I-nilo. fhe War 
RelocaMon Authority had conceded she 
was / loyal, law-abiding citizen, but it had 
not alli>wed her to leave the center freely. 
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MHiNc;-. lyurina Prcpan'Jfw. 
t il ix hcfi (I honth cxffhnlrtl ji 
t t*n the parapet at ri^ht, nu 
rthvli'ss, he applied to the S 
't)tv*fi*rjff<>/i forhid\ use in \t 
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opinii)n warned thai 
:e mnninity is not pow- 
kvorvliv cili/ciis. Icdcral 
vr.*:*. '>t habeas corptis in 
1. "l.DV.ilty is a maitcr of 
■J.* added Doiiglas, "not 
:oii)r." 

( < ;^ .»: t U)r Ru hard 
► en ' 'ii.M Misr^i-rs. Col. 

'"t^ K o\. C asnii! » .! 
lal I.) .)''>e> on#" order of 
in-( la* ; ;hev had lodely 
ieii.^. .ill I iern)an-bi>rn. 
rit. I Hut rtM;trnoi1 belV, ' 
tid\ sahi.'. '.^e ICL'hniqiJ'. ^ 
crlin. 

;ht fou on June 1?, I^M'^. 
in! etl^ed toward .\nia' 
nil IslaniV to land (JiHrin 
t:s. in Ciennan uniform. 
)n the beach the; met an 
Jan.* SI nan w ho pretended 
to! ;» about fishing, then 
p. Armed, his patrol hur- 
r boat diesels offshore. 
N f and bombs.diS|L!:uised 



as pen-and-pencil st 
and the Federal Bi 

Five nighis later, \ 
I hiel. F.dwitrd Kerli 
hatier landed safely 
Florida, from anoth( 
saboteurs damaged 
the FBI annoiinced 

President Roosev 
commission to try tl 
Aisicles of War, an 
])owcll to defend th( 
maiii^n closing all ^ 
encmie*., but the d::f( 
thei' 'jlienls, to dis( 
:'ii*cofni':»»-sion's leg; 
.i 'y hal'L'aN uorp 

Afler two da.v s ol 
ing lawyers tor botl 
tha ' i^ngre^s. in th 
provided forconimi*^ 
that the President I 
one; that the writs ^ 

The President an 
that all ihe saboteu 
six executed. Fwo 
with the l-Bl went i 



STll.L SMILING 31 Vi ;. L*'<} Sehhia. 

Jormer iin:: er of ^(K : Ynrk. httlds 

twtf hiHtle.s iff mi*' •v • ly 1^65 had mare 
than I pled in a* . nc M»ld it fttr nine 

cents a quart during t.ic Grvut Depression. 
He sim^ht rev.ew in the Supreme Court after 
hein^ , <>ri\ it tt-d iff hreakiw.^ a state tninimunt- 
priee Ian passe d to protect the Wn V'orA milk 
industry in the face of damauini; priee w ars. 
Hreeedefits frtffn the i^lO': suii^ested that 
the Court w tmld strike dnw n the law . 

Ha! i*t 1 9.i4 five Justices l ifted t( sus- 
tain it a\ a reasonable measure to prtontfte 
the ptthhe welfare f Sehhia v. Sew York)^ 
Sehhia paid a fx e-difllar fine. 

I he pu ture at rii^ht appeared in a 
new spaper reportim: the ttutronw (if his ease, 
tor the picture taken for his htfok. Sehhia 
— /// f^J65 a realtttr in Las i'eijas — 
made a special jounwy ttf Htuhesti r. 
lie died in .how. 1974. itnlay his son. 
I'incent, (n\n\ the sttfre. four tinws os 
lori^e hut still at the same Un ntit*n. 



In Its publishe . jpinion the Supreme 
( Durt discussed p.cctrJcnJs from I7H() to 
reccni year^. And it sei another precedent 
— no proclamation from the White House 
would close the doors of the Court. An 
executive order would not annul its power 
to review government actions under law. 

Bridges and aluminum plants survived 
the saboteurs* visit unharmed: a friend and 
a father did not. From Werner Thiel's days 
in New York, watched by the FBI, came 
Cramer v. llnital Slates For the first time 
the Suprene ( ourt reviewed a conviction 
for treasor a Hve ti>-four vote d rcided that 
the conviction could not stand. 

Justice Jackson, for the majority, ex- 
plained why. 'he ( onstitution outlines the 
law uf a most intricate crime in two sentenc- 
es "packed with controversy and difficulty."" 
he said. Treason against the United Stales 
lies "only in lev\ ing War against them, or in 
.uihci ing to their Fncmies, giving them Aid 
and ( omfort.*" I nicss a person confesses 
"in open ( ourt** or two witnesses testify 
"{o /he siiuie overt .Act** of treason, he can- 
not be found guilty. 

The jury that convicted Anthi^ny Cramer. 
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t'NFLKLfcU "blue EAGLE," 

symh^fl nj the S'ational Recovery 
Administratum (SRA}. rises 
ahnve a delectation ilejt} headed 
hy AVu' >WrA CV/v v Mayor 
tittrelU* //. La (Jttardia. in cen- 
ter /(fref^ronnd. President Franklin 
I). Rifitsevelt \es up the \'RA in 
19 J J under one I he nmst 
\\\ eepin\i iau ever pc. rd hy 
C'tf tigress /<> rt'i^ulute atmrncru 
utfunift the- states. 

A\ (in emergency nieaswr. the 
\RA attempted, thnm^h federal 
Citntrtd. tn pntnuttv the rectncrv 
(tf the Satiitn's industry, create 
witrk for the tnass itj (jreat l)e- 
prrwittn jitblew, ami provide 
pun hastnft pow er tif drain the 
\urplus {if food (uitl manuftu'tufi a 
iloinl\ piled up in warehimses 
tiinntiihttut the i ountry. 

"What hit me.'" ivioiders the 
Sew Heal iri^ht}, i auu'ht hv a 
w hirlw ind det ision of the 
.Supr*'ffie ( Hurt. 



ViMO' OtS BKOI fliCKS, AartH 
flelii tind Alex St hrehter. \houl' 
der litw ver Jo\eph if. iirr w ho 
won their l elch-u' : ;ii \uit — 
the S w A C hti ki ' a 
deathnlow to th. ^ 'V.-J. I he i:o\ - 
ertifut nt had indn ! the hrtithery. 
poultry d('(der\ in tf itoki n. Sew 
York, for hreakt/i^ the XRA's 
"i.ive I'ttultrx C tule" that to\tered 
fair i otnpetitu ** In tuni the 
hrotfier\ fiatl • iioneil tliat tlie 
\' RA WHS unlaw fuL hecan\e 
('(Oti»re\\ hi:J onproperlx dele- 
i;iited tt>t* niui h h ,j dative pttw er 
tit the President. In I9JS a 
(lav Vi'n Dealers ( allctl "HItu k 
Mondav. the ( ourt killed tlie 
\ RA < Schechter Pnultrtf ('orp. 
V. f . S.' <///</ rided ai^ainst the 
.{ihntntstratton !wt> other 
'*,'ptirtant i ti.\e\. In decisions that 
ftffhnxed. the (Hurt t ontinueil 
to strike tlow ff Roitse\elt '> nuu^fr 
Xew I)eal h'l^i slat ion 




I.J\(;F.HIN(; remnant of NRA: a ' niue F.a^le" 
pttster (hehtw ) peels away at the fujnd of an 
eniftloyec in the Commen e Department . Wash- 
m^ton. i). ('. Until the Court ttutlawed the 
SRA. industries that had volt(niarii\ tried to 
impn}ve the ecotutmy hy rc^idatitoi ttf pntduc- 
imn and prirrs had displayed the "Ea^le." 




■I FIAESIDE CHAT: President 
mm Roosevelt defends his reorga- 
oH nizotion plan for the Supreme 
Court during an informal radio 
broadcast on March 9, 1937. 
In this retaliation to the 
Court's hostility toward his 
yVpw Deal reform measures, 
^1 Roosevelt labeled the Court a 
^1 "third House of the Congress 

— a super legislature/' 
^1 He urged listener:; to "save 
the Constitution from the 
Court and the Court from 
itself." His proposal, called 
"Court-packing" by the public, 
advocated more Judges, who 
Would bring a "steady and 
continuing .Uream of new and 
^1 younger blood" to the Court. 

ONAL 

n service. Black warned — if he 
und power for Congress to say so. 
rt did not. To provide for justice in 
ss, said Black. Congress could give 
on to civilian courts by law. 

Air Force base in Oxfordshire. 

a sergeant's wife was saying she 
J her husband the night before, 
ons, thought the Air Force psy- 

he knew how she had grown up 
I in a poor and broken home, how 
und squandered money and drank, 
jnt men to investigate: they found 
[ind's body. 

psychiatric and prenatal care, she 
1 a hospital until a court-martial 
1 her of premeditated murder and 
J her to life at hard labor. Flown 
America in !^>53, she bore her third 
fc Jeral prison for women, 
^urt of Military Appeals ordered a 
; in 1955 doctors found her sane: 
Supreme Court agreed to hear 
that the Uniform Code of Mili- 
ce denied her constitutional rights 
trial under the Sixth .'\mendment. 
case they took another that raised 
legal issues. 

g under pressure as the term was 
hie Court reached these cases and 
d the validity of military irials for 
ependents abroad. Warren. Black, 



CARTOONS PRO AND CON uppeorff in news- 
papers when President Franklin D. Roosevelt 
tried to add six Justices nho would favor his 
policies. From 1935 until 1937, the Supreme 
Court pictured below ne^^ated Sew Deal 
attempts to lift a depressed economy. 
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**NINE OLD MEN" OK 1937: rr-^ri teft are 
(standing) Owen J. Roberts, fierce Butler. 
Harlan Fiskv Stone. Benjamin S. Cardozo: 
(seated) Louis I). Brandeis. Willis J. Var, 
Deva.itcr. Chief Justice Charles Evans Ifuf^hes, 
James C. McReynolds. (Jeorf^e Sutherland. 




THt VOICE OF THE STEEL WQgKERS CWGANIZING COMMITTEE- CI O. 
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25,000 J & L MEN STRIKE 
FOR SIGNED CONTRACT 



TKI.I.SWfK:TO 
CAI.I. STRIKE 

Kr^Uir Warkrr* 



I AN ACT OF BAD FAITH 
I .... . . t . 

A Stairwrai I. (be PitbUr tkr Oia>. b. PkUtp 

Orgs»Uiaf L«tn«iiir« 
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MURRAY CALLS 
*WAR* BOARD OF 
OTHER PUNTS 

J.«c« A UnffhttN RrfitMl !• 
«f Walkotti 

J.i»> * V^ixfcliM Mi.| • arfM 
I • t»«»t lU Kill 



\F IKH\! VHI OF \ roi HI DKMSION: I Mi'vl strike in /'ill\hiff\'h (rii^htf 
in /*/<7. h'llowrti ti Suprctnr ( 'ur! tdsr in\ iflvifii: J(fnc\ <t i.dui'hiin 

S !>'(•! ( itrftttriitum l:\ plant in Altqmppa had tired 12 i'mphfyco w ha 
\nfffn'r[rd the Stvvl Workt rs Or'^nnicitii: ( ttfnniirrrr, ti C\L(). union. 
Hhcn tlif < "urt upheld tht - ti^^ner Aet . \\ hieh farhids \U( h aetion h\ 
ntdnuK'f'Ucnl. il Iff tiered the wnrkers reinsfdled. I he C'(ntrt'\ (ieti(n\ 
t nnhrrnnl itihor's nx:ht ti> \t>te ft^r the union its i hoii e. Hut at 
hrst the ( ompanv refun d tn enn\ent t,> tin eleetion. Hhrkers w ent 
t'ft ' rtUe tohl nt'fi Str,-h\ orker ihch>w t t dsts halin for union prefere/u e. 






and Doiiylas noted dissent: Krankfurtcr. a 
"reservation" of opinion, 

f hen. as it rarely does, the ( oiirt granted 
a petition tor rehearing; in \ ')57 six Justices 
agreed lo reverse the decisions. Congress ^ 
could ni>t deprive civilians of the safeguards^ " 
in the Bill ot Rights. Black insisted, 
the new ruling, courts-martial may not^ 
mothers, wives, or children of *>erviceme 
for crir!ies carrying a dealh pefftiltv', 

KxtenJing (his rule in a series of ca? 
the ( ourt stop; eJ ca^it-martial trial of ( 
pendents for lesser crimes, and o\' civjji 
empU>yeos anuiail for c i:mp* ~u 

MHANVVHIl F.J^ntlother long series 
of decisions, the ( ourt was defining 
the cons!iiutional riiles for fair criminal 
trials in state courts. 

f ortured and whipped hy depiily sherilis. 
three men confessed to murder: in \ the 
Supreme (Ourt found that their state. Mis- 
sissippi, had denied then .!ue process of law. 





AMfS CUNMliN ,LEfT| AND UNltEO PRESS tNTERNAtlONAL 




LIKE FATHER I.IKE SON AND DAUGHTER, H^illiom and 
Ullidfi (iohiius with I heir father, ^yalwr. between them. 
hi'Ueve as Jeiun ah's Witnesses that \ulatir:[i the jia^ is 
idolatry. Their father ehurj^ed that ettmfini ^^y pledfie.s of 
allejiiianre lo the f 1(1,1; denied his haJren jreedoni of reli- 
f^ion. a hasu i frnftf/.tionai rii^hi 1940 the Court ruled 
against him. refusinf^' to he - jor the ntu/iiry." 

On trial. Mrs. Mapp oftV ' -^idence that a boarder 
had left the books, some ?u; forwarding ad- 

dress. The police did uol fhey had ever had any 

warrant. But Mrs. Mapp it^ul a prison sentence. Ohio's 
highest court upheld i:. 

Reviewing Mapp v. < i/.-jr. ihe Supreme Court decided 
in 1961 to bar the Cvv ^s of every courtroom — state as 
well as federal — "to evidence secured by official lawless- 
ness." The Fourth Amendment sets standards for search 
and seizure, said its opinion, and the Fourteenth requires 
Judges to uphold them in every state of the Union. In 
closing the courtroom doors, the Justices guarded the 
doors of every home. 

TO OPFN all public-school doors to Negro children, 
without discrimination, the Supreme Court gave its 
decision in Brou n v. Ihxird of Education on May 17. 
\^>>'X. Chief Justice Warren read the unanimous opinion: 
. in the field of public education the doctrine of 'sepa- 
rate but equal" has no place.** 

Inheriting this doctrine tVom Plrssy v. l-'cri^uson. the 
( ourt first heard f*ull argument on its place in public edu- 
c 'lion in P^3S. when < ourt ok' Ted Missouri to let a 
black J. :w white students at the staie*s only law school. 
By I ^^5! it had similarly applied the Plcssy doctrine in 
three other gr*aduate-school cases. 

Oliver Brown of Topeka. Kansas, sued the city school 
board that year in behalf of his eis'ht-year-old daughter 
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EIGHT NAZI SABOTEVnSy foiled by FBI 
agents in their attempt to cripple f/. 5. 
industrial plants in 1 942^ faced trial by a 
military commission. Their lawyers^ assigned 
by President Roosevelt^ applied to the 
Supreme Court, claiming the commission was 
unlawfully appointed. But the Court upheld 
the commission under the powers of the 
President and Congress (Ex parte Quirin). 





teams oj four as shown above, landed from 
U 'boats, one team at i^>nfi Island, New York, 
the other south of Jacksonville, Florida. Each 
team hrou/^ht ashore boxes of hi^h explosives 
( below i that included TNT disguised as coal, 
incendiary pen-and-pencii sets, fuses, detona* 
tors, primers, and an assortment of meciutnical 
and chemical timing devices. Coast Guardsmen 
discovered the New York ream's cache buried 
with tier an uniforms in sand dunes. 




Linda Carol. She had to cross railroad yards 

Slocks away; her father wanted her in the 
white school only five blocks from home. 

Three federal judges heard testimony on 
teachers, courses of study, buildings; they 
heard lawyers for Brown and 1 2 other black 
parents argue that the Kansas law permit- 
ting segregation violated the Fourteenth 
ArTyendfTicnt. Finding the schools substan- 
tially equal, the judges ruled against Brown: 
they said that Plessy controlled the case. 

Ten-year-old Harry Briggs, Jr., and 66 
other black children had filed a similar suit, 
through their parents, against school author- 
ities in Clarendon County, South Carolina. 
The county was spending $395,000 for 
2,375 white pupils, $282,000 for 6,531 
black pupils. All the white students had 
desks: two black schools had no desks ai all. 

Like the other school cases, this was a 
suit in equity: If someone suffers a wrong 
and the law provides no remedy, he may 
ask a court of equity for relief; for centuries 
such courts have had power to fashion spe- 
cial remedies to serve the ends of justice. 

The federal court thai heard the Briggs 
case ordered Clarendon County to "equal- 
ize** its schools as soon as possible: but. 
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TWO ESCAPED EXECUTION: Dasch and Ernest 
Burger lost courage and expcsed the sabotage 
plot to the FBI. Within 14 days of their 
landing all the saboteurs had been captured. 
The two informers were spared the electric 
chair — the fate of the other six. Below, Maj. 
Gen. Myron C. Cramer, Judge Advocate 
General of the War Department, holds a shovel 
used as evidence in the trial of the men. 




GERMAN UNIFORM CAP crowned the 
military dress worn by the saboteurs 
when they landed. Not until they changed 
into civilian clothes on the beach did the 
raiders become liable for espionage and 
the death sentence that conviction 
carried under the laws of war. 



AIR FORCE POLICEMAN in Korea, Robert Toth 
(left) was honorably discharged from the 
service only to be arrested by the Air Force 
while working in a Pitt hurgh steel plant in 
1953. Charged in the dt nth of a Korean 
civilian who had been shot by an Air 
sentry one night w hen Toth had been on guard 
duty, the former airman was flown back to 
Korea to face a military trial. Toth ^vent free 
when the Supreme Court held that e.x- 
servicemen may not be tried by court-martial 
for alleged service crimes (Toth v. Quarles). 
At right, he hugs his mother and sister on his 
return to the United States. 

The Justices heard attorneys for the Ne- 
groes contending that discrimination by race 
violated the Fourteenth Amendment, and 
attorneys for the states insisting it did not. 

In June, 1953. the Court ordered a re- 
argument, inviting the Attorney General of 
the United States to take part. If historical 
evidence could show how Congress and 
the ratifying states meant the Fourteenth 
Amendment to affect public schools, the 
Justices wanted to hear it. They also wantr-:d 



argument on me Court s own equity powers. 
They heard it in December. 
The Justices found history conclusive on 
lack one point: Public education has gained im- 
rule portance and scope since 1868. On other 
alid. poitits history was uncertain, the Justices 
It in concluded. They ruled that segregation in 
the public schools deprives children of ''the 
I al- equal protection of the laws guaranteed by 
/ard the Fourteenth Amendment." 
are. The May 1954 rulings affected 21 states 
lund and the District of Columbia. But the Jus- 
:red tices did not order specific changes at once. 
Dols They gave all the states affected a chance to 
I the be heard in yet another argument, tliis one 
re- on appropriate remedies. 

Some states filed briefs: Oklahon?a ex- 
ided plained that it would have to rewrite its taA 
ien- laws; North Carolina and Fioriii;; included 
)rief long reports on public opinion, 
jred On May 31. 1955. the Chief Justice again 
iged spoke for a unanimous Court. The cases 
;ack would go back to the lower courts; these 
urts would review the work of local officials fac- 
>ises ing the problem of unprecedented change. 
»ga- In the 12 fat volumes of record, the Jus- 
tices read one plaintifT s testimony. Telling 
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PLEA OF A PAUPER: Clarence 
Earl Gideon (far right) signs 
copies of Gideon *s Trumpet, 
the story of a case that 
heralded ne^' hope for 
destitute defendants. Charged 
with breaking into a poolroom, 
penniless when brought to 
trial, Gideon asked the court 
to appoint counsel. But the 
judge refused, saying that 
Florida law provided indigent 
defendants with counsel only 
if they faced the possibility 
of the death .sentence. 
Convicted. Gideon spent 
hours in the pri.son library 
consulting Ian- books. Then he 
penciled the petition (left) 
asking the Supreme C(nnt to 
hear his case. The Court 
appointed attorney Abe Fortas 
(below) to represent him. In 
I96J. it decided Gideon hud 
been denied a fair trial, 
adding that every state must 



provufeTtirwscI to an indigent 
prisoner charged with a felony 
(Cmidetm v. ^^ait\wrif^ht). 
Later, in a retrial, his lawyer 
w<tn acquittal for Gideon. 
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LESSONS IN EQUALITY: When a white public 
school turned away Linda Brown (left, later Mrs. 
Charles D. Smith, ofTopeka, Kansas^, her father 
contended that segregated public schools could not 
provide equal opportunities. Such discrimination 
infringed his daughter's constitutional rights, he 
claimed. The resulting case became the most famous 
in modern Court history, in 1954, unanimously 
overruling the **separate but equal*' decision of 
the 1896 Plessy v. Ferguson case, the Court shed 
new light on the **equal protection of the laws** 
provision of the Fourteenth Amendment, in public 
systi^ms, the Court concluded: **Separate educa- 
tional facilities are inherently unequal' (Brown 
V. Board of Education). This ruling affected 2i states 
with segregated schoolrooms such as the one at 
right, it also spurred a revolution in the legal 
status of Negroes in all avenues of life, in i975, 
because of this decision, sixth-trader Charles and 
fifth-grader Kimberly attend desegregated neighbor- 
hood Su'hools — with classrooms like the one below. 
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1958 for the prayer to open each school day. 

Some parents objected; they feared that 
if government may regulate or require any 
religious practice in a public school it gains 
power over matters that should be free. 

The classroom ceremony offended fami- 
lies who were Jewish. Unitarian, members 
of the Society for Ethical Culture, and non- 
believers. Steven I. Engel and four other 
parents asked a New York court to order 
the prayer discontinued. New York's con- 
stitution and the Nation's forbid any ''es- 
tablishment of religion" by law. they insisted. 

William J. Vitale, Jr., and other board 
members replied that the prayer gave moral 
training for good citizenship. On request, 
they said, anv child would be excu.sed. 

By adopting the RcgeRls* prayer, schools 
did not prefer or teach religion. New York 
courts held; but schools must not compel 
any child to pray. In 1961 the Supreme 



Court took FMf^el v. Vitale for review; it let 
religious groups and the Regents file special 
briefs as amid curiae, ''friends of the court." 
The briefs outlined the controversy. 

For Engel: Americans have been a de- 
vout people; but to study their history is one 
thing, to worship God is another. By com- 
posing and instituting a prayer, the 13 Re- 
gents — all laymen and state officials — had 
taken on the work of clergymen. James 
Madison had deried "that the Civil Magis- 
trate is a competent Judge of Religious truths 
or that he may employ Religion as an engine 
of Civil policy. The first is an arrogant pre- 
tention . . . the .second., an unhallowed per- 
version of the means of salvation." On these 
grounds, Engel said, the First Amendment 
forbids Congress to establish religion, the 
Fourteenth forbids the states. 

For Jewish groups: Prayer can never be 
"nonsectarian." Differences in its forms 



UNCONSTITUTIONAL ACT OF FAITH: ^Iradc-school sriulenrs hem rhc day with a prayer. New- 
York residents claimed that w hen state officials' composed a school prayer they trespassed on the 
H'n\noNs ^uatantees of the First Amendment. LsTiphasizin^ .separation of c hutch and 
jitataului^uprvme^C4Hiri-^in~l^62-otttUt wed'State-prayers'in~public^.schoal.s'(En§^el vT'ViCaleK ~ 



OPPOSED TO BIBLE READING and recitation of the Lord's 
Prayer as daily rituals in public schools, Edward Schempp 
(left) and his family charged that these practices 
amounted to establishment of feligior. by the state. In 
1963 the Court held both of the religious observances 
unconstitutional in public schools. 

and words go to the essence of faith; no governmental 
official has constitutional power to enter this realm. 

For the Regents: As far as separation of church and 
state permits, schools must be moral and spiritual guides 
>»gainst threats from **an atheistic way of life," from rising 
delinquency and crime. 

For Vitale and the board: Public schools .should not 
have to give up **any recognition — even on a voluntary 
basi.s — of the existence of a Divine Being." 
„. J7or~- parents agreeing with the board: No group should 
"force all others to conform to their views" and demand 
"the total and compulsory elimination of God's name 
from our schools." 

Justice Black gave the Supreme Court's opinion in 
June 1962: A "solemn avowal of divine faith," the Re- 
gents' prayer was indeed religious — and uncon.stitutional, 
because the authors of the Constitution thought religion 
"too personal, too sacred, too holy," for any civil magis- 
trate to sanction. No government should compose 
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BAITU or THX AAlxOTs Umtqmal YOdHg 
HghiM im Tetmessee cati 0 Comrt case. Im 
190! tighi comnOes hadas mmy peopie as 
Memphis and elected mearfy the same mimter 
ijfrepresemtativei. By 1950 Memphis' popm- 
htiom eqaaied that of 24 couaiies. Umder the 
state catutitufion the city skosdd lut^e gaiaed 
moee reprc jefUatives. bid Sd mf ; so the mnd 
tote coattted almoetfom times as mmh as the 
ttrbam. Reviewing city voters' complaint that 
this denied them egaal peotectiom cf the 
kws. the Court in t962 held that Jndges 
shoaid hear and decide sack cUdms hmder the 
Fourteenth Amendment (Bakar v. Caer)* The 
hue Chief Justice Bari Warren hoked btsck 
upon this as the most important and Infiuentiai 
angle decision in his 16 years on the court, it 
opened the way to enunciatkm (im IteynoUi 
Sim) nifthe **one perstm. one vase** principle 
and its eifforcement by ctmet oeder in mtmy 
ftlaied cases across the Nation. 



1950 




o 

ERIC 



officiat prayers for Americans to recite. 

Dissenting. Justice Stewan thought the 
decision denied children the chance to 
share "the spiritual heritage of our Nation." 

When lawyers for two other school 
boards appeared in 1963. they praised the 
ruling in En^iel v. Vitale but insisted that it 
did not apply to their cases. In their schools 
official prayers had no place, although 
pupils read the Holy Bible and recited the 
Lord's Prayer every day unless parents 
wanted them excused. 

Professed atheists. Mrs. Madalyn E. 
Murray of Baltimore and her son William 
challenged the school exercises for favor- 
ing belief over nonbelief. Mr. and Mrs. 
Edward L. Schempp of Abington. Pennsyl- 
vania, wanted to teach their children Uni- 
tarian beliefs without "contradictory" 
practices at school. As taxpayers and par- 
ents of students, they had standing to sue. 

Reviewing these two cases, the Supreme 
Court declared again that no state may pre- 
scribe religious ceremonies in its schools, 
that the Constitution stands between the 
official and the altar. 

PUBLIC ANGER over the Supreme 
Court's powers and decisions ran high 
in Marshall's day and in Taney's. Charles 
Evans Hughes saw a third great crisis. Not 
so long ago. billboards and bumper stickers 
called for Congress to impeach Earl War- 
ren; attacks on the Coun still smolder and 
occasionally flare. 

Such turmoil comes when the Nation 
confronts new difficulties and new dangers, 
as well as new notions of what freedom 
means. The Justices review a critical case 
arising under the Constitution, as citizens 
debate the issues it involves. Then the 
Court rules on questions affecting — and 
dividing— the whole people. The people 
judge the Court's opinion for tliemselves; 
inevitably they disagree. 

Critics have accused the Court of pamper- 
ing Communists and criminals. Southerners 
have denounced its rulings on race and civil 
rights; fresh priUest has come from north- 
ern metropolise>. divided into white >ub- 
urbs and inner-city ghettos. Legislators 
have debated constitutional amciidments 
to overrule the Coun on rcapponionment. 



reasonably related to maternal health. Finally, for the stage after 
"viability," the state may prohibit abortion unless the mother's 
health is endangered. 

Dissenting, Justice White called this decision an **extravagant 
exercise of the power of judicial review.** In the majority opinion. 
Justice Blackmun acknowledged the Supreme Court*s full aware* 
ness **of the deep and seemingly absolute convictions that the 
subject inspires.*' 

Both landmark decisions came after the Court considered long 
and careful amicus briefs on what happens to the prosperous and 
to the poor, the many and the minorities. Both left the Justices di- 
vided. Both provoked bitter controversy among citizens. 

As both turn on questions that trouble the spirit, both raise 
issues that will come before the Court again — under a Consti- 
tution made, as Justice Holmes once noted, **for people of funda- 
mentally differing views.** While it remains the supreme law of 
the land, Americans will argue about its checks and balances of 
power, its guarantees of liberty. 

No case presents these themes more clearly than United States, 
Petitioner, v. Richard M. Nixon, President of the United States, 
argued and decided in the summer of 1974. Felony charges had 
been lodged against former advisers of the White House; the 
President himself faced impeachment. Only by impeachment, 
argucJ his counsel, could the law apply to him. When the prose- 
cutor of the felony charges tried to obtain evidence in Mr. Nixon*s 
possession, the President claimed '5 -solute privilege to keep 
from the courts anything he chose ^* • - hhold. 

As in John MarshalPs day, the Justices agreed to review a case 
of great import and political delicacy — with the two key prece- 
dents rulings by Marshall himself. Sitting on circuit in the trial of 
Aaron Burr for treason, Marshall had helJ that a President **may 
be . . . required to produce any paper in his possession,** although 
a judge migh^ agree that some papers contain matter unfit for 
public disclosure. And of course there was Marbury*s case. 

Now a unanimous Court ruled that the President must obey a 
judge*s order to provide evidence needed for fair trial of those 
accused; executive privilege, in this instance, must yield to due 
process of law. 

AS LONG AS the Supreme Court remains the living voice of 
^ the Constitution, it will have to say what the law is. This is 
*'the very essence of judicial duty.*' by John Marshall's own 
definition. Other citizens will have to speak, with the Justices, to 
defend the principle James Madison proclaimed: *'While we 
assert for ourselves a freedom ... we cannot deny an equal free- 
dom to those whose minds have not yet yielded to the evidence 
which has convinced us." 

For the Supreme Court alone cannot •iustain the heritage of 
equal justice under law. Although the Court symbolizes the 
judicial power of the United States in action, it shares its highest 
duty with everyone who loves liberty. And. as Abraham Lincoln 
asked in I86K **Why should there not be a patient confidence in 
the ultimate justice of the people?" 

in 
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THOUGHTthcy would, wclljalk Latin 
or something/' The visitor had heard 
argunwnt ai the Supreme Court for the 
first time, U. 5. v. Nixon. On another oc- 
casion, a higiV^chooI girl reported ''shock'' 
that a black-robed Justice could rock com- 
fortably in his high-backed chair and actu- 
ally laugh out loud. And a family on a sum- 
mer tour, admiring the Great Hall outside 
the Courtroom, noticed a white-haired man 
in a blue business suit: Chief Justice War- 
ren E. Burger, who paused in his errand to 
shake hands and welcome them. 

"Our remoteness/' says the Chief Jus- 
tice, "is a result, not an objective; it's just 

that we're so busy " 

To its majestic setting and moments of 
sheer ritual, the Supreme Court bangs its 
distinctive manner of working in public — 
b> listening :o one lawyer at a time and ask- 
ing tough questions. Its atmosphere mingles 
informality ViXh dramatic tension. In a city 
of bureaucracy, it keeps the directness of a 
grcup of nine. It cherishes its courtesies. 

Pleasant-spoken guides convey this mood 
when they explain the Courtroom to mem- 
bers of the public. No, there's no jury; there 
are no witnesses; the Justices don't need 
them because they review the record of 
what happened in some other court. 

The guide points out the sculptured mar- 
ble frieze overhead: to your right, on the 
south wall, great lawgivers of the pre- 
Christian era; to your left, those of Chris- 
tian times. A note of pride enters his voice 
as he indicates the panel over the main 
entrance, the one the Justices face: Powers 
of Evil — Corruption, Deceit— offset by 
Powers of Good — Security. Charity, Peace, 
with Justice flanked by Wisdom and Truth. 

*The Republic endures and this is the 
symbol of its faith." So spoke Chief Justice 



Charles Evans Hughes on October 13, 
1932, when he joined President Herbert 
Hoover in laying the cornerstone of the 
new Supreme Court Building. In those days 
many had cause to doubt his words; since 
1929 the country had been sinking deeper 
into the Great Depression. 

Five months later the Chief Justice ad- 
ministered the Presidential oath to Frank- 
lin Delano Roosevelt. By October 7, 1935, 
when the Supreme Court convened for the 
first time in its new home, the national 
mood was less desperate. 

Nations and empires have vanished since 
those days; but the Republic, though em- 
battled or distraught iiva tumultuous world, 
has endured. So has its faith, a stubborn 
one. So has the Supreme Court, surviving 
its epic collision with F.D.R. and more than 
one onslaught in recent years. 

Gleaming bone-white and austere among 
its distinguished neighbors on Capitol Hill, 
its stately fagade evoking the long glory of 
ancient Rome, the Supreme Court Building 
imposes a mood of decorum. Nothing less 
than a bedrock issue such as U. S. v. Nixon 
or the question of the death penalty brings 
out spectators to crowd the white plaza 
before it and shout encouragement to 
counsel as they enter — and even then the 
sense of order strikes observers. 

That aura of formality is no accident. 

When architect Cass Gilbert submitted 
his design in May 1 929, he planned ''a build- 
ing of dignity and importance suitable... 
for the permanent home of the Supreme 
Court of the United States." Gilbert had 
been chosen by a commission led by Chief 
Justice William Howard Taft. Associates 
were Cass Gilbert, Jr.. and John R. Rock- 
art, with executive supervision by David 
Lynn, Architect of the Capitol. 



WITH PRACmcED COURTESY, a sti\ff mrmhrr explains drtails of the CourtrtMm to visitors — 
from the Justices' r hairs of varyinff styles, chosen for individual comfort, to the 
ceiling s motif of lotus blossoms, emblems of endurance. !n the frieze above the bench, 
the central figures symbolize the ptfwer of government and the mi^jesty of the law. 
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Into the building the architects put about 
three million dollars' worth of marble. For 
the exterior walls alone a thousand freight- 
car loads of flawless stone came from Ver- 
mont — including a single 250-ton slab des- 
tined for sculptor James E. Fraser's allegor- 
ical figures at the entrance. 

Georgia marble was chosen for the outer 
walls of four courtyards that divide i:he 
building into a cross-shaped center core 
and a gallery of offices and corridors. Nearly 
square, the resulting structure is 92 feet 
high and stretches 385 feet on its longest 
side. The interior walls are faced with 
Alabama marble. 

Opposite the formal entrance, at the east 
end of the aptly named Great Hall, is the 
Court Chamber proper— 82 by 91 feet, with 
a coffered ceiling 44 feet high. Gilbert 
walled this imposing room with Ivory Vein 
marble from Spain. For the 24 massive 
columns he insisted on marble of a particu- 
larly delicate tint, called Silver Gray or 
Light Sienna Old Convent, from the Mon- 
tarrenti quarry in Italy. An expert made a 
special trip to the quarry to ^ee whether it 
would be possible to remove such huge 
chunks as the plans demanded. 

From Italy the rough stone went to a firm 
of marble finishers in Knoxvillc, Tennessee, 
who dressed and honed the blocks into 72 
slightly tapered cylinders, 1 1 feet in cir- 
cumference at the widest. Three sections 
went into each 30-fool column, lopped by 
an Ionic capital. 

Oarker marble from Italy and Africa 
gives color to the floor, and against this rare 
stone the room gains richness from its fit- 
tings: tones of red in carpet and upholstery 
and heavy draperies, highly polished luster 
in solid Honduras mahogany, gleaming 
bronze lattice-work in gates to the side cor- 
ridors. Beyond the windows, fountains 




sparkle in the sun. And since 1973, new 
lighting, new paint, and new gilding have 
brought the ceiling to a brilliance time had 
dimmed since its installation. 

Neither Taft nor the architect lived to 
see their dream building completed. Taft 
died in 1930, Gilbert four years later. 

Not everyone liked the new building. As- 
sociate Justice Harlan Fiske Stone, who 
later became Chief, at first called it **almost 
bombastically pretentious . . . 'vholly inap- 
propriate for a quiet group of old boys such 
as the Supreme Court." One of the old boys 
said he and his brethren would be ''nine 
black beetles in the Temple of Karnak." 
Another — undoubtedly thinking of exotic 
pomp rather than domestic party symbols 
— remarked that the Justices ought to enter 
it riding on elephants. 

Such comments suggest how different 
men have regarded their own remarkable 
positions of power, prestige, and responsi- 
bility in the life of the Nation. Off the bench 
thei.** successors show a similar concern — 
to keep a sense of human perspective in 
their marble temple. As Chief Justice 
Burger has said, 'This is a select company 
— not because we are all-knowing, but 
because we were selected and we are here.'' 

The President appoints Justices with the 
advice and consent of the Senate, which 
takes its duty soberiy. Since 1789 the Sen- 
ate has rejected roughly one out of five for- 
mal nommations, and argued others at 
length. For a solid reason: As one Justice 
says, "Once we're here, they can't fire us." 

Article III of the Constitution provides 
that theJustices, and all other federal judges, 
hold their offices ''during good Behaviour." 
(And while they serve, their pay cannot be 
cut.) They may resign at any time, or retire 
when eligible. Once confirmed, however, 
they may be removed — in accordance with 

TRIUMPHS OF MANKIND in dewlopirifi a just 
socU ty blazon the hranze doors at the main 
west entrance. Eij^ht relief panels trace the 
gritw'th of law from ancient Greece and Rome 
to the younK United States. Each door weighs 
6'/2 tttns^ and slides into a wall recess when 
opened. Tortoises ileft). chosen as symbols of 
H^hteotisness and lonf:cvity. support hroncv 
lamp standards in the foyer, 
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Aniclc II -onK b\ ••Impeachment for. and Cnnviction 
ot. I reason, Mrihcr\, or other high ( rimes and Nfisde- 
meanors / In etl'ee?. the\ serve tor life. Never in the Na- 
tion's hisiv)r\ has a .liislice let! the bench convicted, 

VMien he lakes his oath to uphold the ( onstitution and 
vions his rohe. a Itistice can enjoy an almost Olympian 
vielachment Mcmhers o( the ( ourt shun much of Wash- 
mulon's soctai lite, anvl tinvl it prudent to keep relation- 
ships \K\\U Icuislalors ant! I'resitlents courteous htit at 
arm's lenL^lh ( )t course, the ( ourt's hudyet must he 
snppotievi hetore ( vwiyress. ant! codes of judicial con- 
liuct mue .lustjces lo expiess their views on matters 
afleciuij: the adnnnisiration o\ the judicial system. Hut hy 
ihe ver \ n.itiire ol his position, a justice escapes the pres- 
smes and tensions that \e\ manv public servants: the 
orvlers or requests from other otlicials. the demands tVom 
cvinstituenis. the tactful or ham-handetl approaches 
Itoru 1 ^hhvisis At the ( \nirt the strongest pressure takes 
a suhtle litrm. felt in the mnid v^r co- .ience. ,'\ssociate 
lustK c VV dham l. Hrennan. jr. . has vletincvl it as the aware- 
ness v)| falhHIe htniian heings "that their best ma\ nvJt be 
equal to the Lh.illenge ' 

\ sinule close case exerts its pressure, ,\ rising ca^:- 
lo.id [ie?i:htens it Hie pressure makes fvir an air of aloof- 
ness, bu. ,h,it IS part vliscipline. part illusion. 

We le a liist name ( otiit .iiiwing oinselves." savs one 
ol Its membeis ( hief ' is the single exceptiiMi. '"^ou 
teel hke saviiiL' Hi'* when \ou meet them in the hall." 
Lominenis ,i stati membei, but in fact "Mr. justice" or 
\lf ( luet liisike * leni.Hiis the st.uulaivl greeting. 

siiMiM \M) sj- \i ni M I " » , rh,- ( nnn'\ ftr\t frrtfttint nt 

M'r M r ■ t, 1, „ ,iff.>ij\ f, f*,i:n! the < cihm: I't thf (ht itt 

ffiill ir hfHi /•>'; f;,st ^t'uniil \/>f< <■ t he hiu -thn i: c/unt 

' • " .-. 'r . >th, , » . rn, ( ,'m: \ s/s » uti ftnt r \tttt\il\ 
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HHPOKI HH OF DKCisiONS ffcfiry Ptitzcl. Jr.. stipcrvisi's pttblivation of\ 
Rcpi>rts, the t>tfii iitl record iff the i\nirt'\ w ttrk. Secret rulitif^s and "ela. 
have iaund no pUn e in the procedures of the iiovernnient' ,\ judicial brat 



I'Drmality in the C'i>iirtriH>m and the piih- 
lishccl i>piniiui pays homage ti> tradition: 
"niy Hri>thcr Douylas" or "my Brother 
Marshall" i>r "my dissenting Brotho:rs." It 
also emphasizes the public scope of issues 
that set the Justices (quarreling in print, po- 
lilelv and rri>m the heart. I hat dignity gains 
value vvhen the ( ourt considers a question 
as delicate as the husing of schoc>lchildren 
between suburb*^ and inner city — which, 
because the maiorllv UniWi} no constitu- 
tional violation in the existing situation, it 
toreclosed tor the Detroit area in the case 
announced on .lulv 25, M>74. 

lension always rises at the ( ourt as its 
term prouresses. By statute the term begins 
on the first Monday in October. By custom 
It enils when the work is done, normally by 
.luK 1 Spring brings the notorious end-of- 
term crunch. .Iiishce Brennan tells of taking: 
up an end-of-term disagreement with the 
late Justice Hugo Black, who said of the 



season: "This place 
sure cooker and it 
of men." 

Rven after the tin 
Court schedule for 
tions follow them 
study. In reality the 

MORH THAN 
work daily ir 
Building. Among 
Court appoints to e 
tioning of its affairs: 
of Decisions, the > 
For all professioi 
Michael Kodak. Jr. 
the link between th 
world outside. He a 
a rising flow of paf 
^ agenda as they che< 
the incoming cases. 
In IWI the Cou 



cases; in 1973, it had 5,065. To deal with 
the growing workload and prevent a back- 
log, the Court has increased staff assistance 
and ififj»i:itry to what many Consider the 
limit. Justice William H. Rehnquist talks 
with unmistakable repugnance of the possi> 
bility that any case might get ''anything less 
than the best attention from any one of the 
nine." Of the 1973 case total, more than 
half came from the poor — in forma pauperis 
— people unable to pay the costs. Of such 
cases, about 27 percent are from inmates of 
prisons, claiming some violation of rights. 

Mr. Rodak pulls samples from a si;;^lf in 
a room full of files. A convict in Texas es- 
caped the death penalty under the Court's 
decision in Furman v. Georgia: he sends a 
motion, carefully lettered out by hand, for a 
new trial. A young man in Wyoming — ar- 
rested at 17 for auto theft — claims he was 
denied due process of law, specifically the 
protection the Court extended to juveniles 



by a 1967 case. In re Gault, (The petitioner 
misspells it ''Gualt,'' but he has chosen the 
case in point.) 

The Clerk's staff separates these from 
the paid cases, noticing changes in passing: 
**Now we're getting women's lib cases, 
electronic bugging cases." Staff routine 
digests them all, summarizing the legal 
arguments. 

The Clerk also receives lawyers' applica- 
tions for admission to the Supreme Court 
bar — some 5,000 a year. He schedules the 
introductions of candidates appearing in 
person; and after the Chief Justice has 
greeted them, the Clerk swears them in as 
members of this bar. 

As administrator and business manager, 
the Marshal, Frank M. Hepler, is respon- 
sible for personnel and financial matters, 
including payrolls and bills, and for supplies. 
He coordinates ceremonies — memorial ser- 
vices for a deceased Justice, a successor's 



MUCH ADMIRED BUT SELDOM USED .Stairs spiral through five floors. Two elliptical 
stairca.ses, closed to the public, fascinate visitors. Despite such showpieces, 
the building cost nearly $94,000 less than the $9,740,000 appropriated for it. 

NATIONAL CCOCRA^HlC FHOTOCRAPHCR iOitPH i. SChCrSCHCL (£) N.C.S. 



inslallatiiin. He directs the Court's police 
force. He arranges accommodation of 
ilignitaries and other visitors, and is the 
building superintendent. 

When the ( ourt is not sitting, visitors sec 
the two heautitiil spiral staircases as well 
as the ( Durtioom iind Cireat Hall. Bron/c 
gates aiul luik harriers close otf the corri- 
dors leading to the Justices' chambers on 
the marn Hoor 

( )n the ground floor, special exhibits 
fiiiNC become an extra attraction for visitors 
in recent vears. 

New ci^lors lelicNe the austerity of mar- 
ble ( iieen pLints in (he corridors and flow- 
ers ui the cinirtvarils .ue a project of ( hicf 
Justice Burger (lold and deep red replace 
institiilion-palv: 'green in the renovated cafe- 
teria, which Is open !o the public but re- 
sltncs niiddav lime for the ( ourt staff in 
the interest of efficiencv A snack bar sup- 
plements the cafeteria. 

Visitors who want to see the ( ourt at 
Wink shoiiM check its seheilule in advance. 
I suallv I! .titernates two weeks of recess. 



for opinion-writing, with two weeks of "sit- 
tings" for Monday-lhrough-Wednesday ar- 
gument of cases. 

Spectators are admitted as seats become 
available. 

U.S. V, \ixt>n would have jammed the 
Courtroom many times over just with 
VIP\, but the Justices insisted on keeping 
some space for the public, first come first 
served, as usual. 

All visitors must check coals, attache 
cases, umbrellas, cameras. The Marshal 
and his aides mav politely find clothes loo 
informal for a C ourt session. They discour- 
age the presence of small children — "Oh. 
younger than about six," says a police 
officer. "But the young ones behave: they 
seem to catch the atmosphere." 

( onstantly during a session the aisles are 
patrolled to see that no one breaks the rules 
by sketching (permitted only in the press 
section) or whispering or, as otiicially 
described, expressing "favor or disfavor" 
at arguments or opinions. 

I he Marshal has jurisdiction over ( ourt 



IN HIS ROLE AS LEADER of the third branch 
of government, the Chief Justice confers often 
with its key officials as well as with officers of 
the Supreme Court: from left, the Marshal, 
Frank M. Hepler: the Clerk, Michael Rodak, 
Jr.; the Reporter of Decisions, Henry PutzeL 
Jr.: the Librarian, Edward G. Hudon. At the 
Chief Justice* s right sits his secretary, Mary 
Burns: at his left. Administrative Assistant 
Mark W. Cannon, with Rowland F. Kirks, 
Director of the Administrative Office of the 
V. S. Courts, and Judge Alfred P. Murrah, 
second Director of the Federal Judicial Center. 



AMERICANA from the Supreme Court's past 
goes on display: The Court's first Curator, 
Catherine Hetos, prepares an exhibit of 
architect's sketches, sculptural studies, and 
plans for the majestic building. Chief Justice 
Burger discovered a plaster model of the 
building in a storage room in 1969 and 
concluded that such memorabilia belong in 
areas open to the public. IWow, portraits and 
busts of former Justices enhance the corridors, 
while documents and such prized relics as 
John Marshall's courtroom chair occupy the 
ground-floor exhibit area. 




pages, whom he appoints. In years past, all 
the pages were chosen when they were 
high-school freshmen. Since 1973, however, 
night law students have been among the 
young men ai.^ women selected. Linda 
Carlton was the first of these. 

While Court is m session, the pages wait 
alertly on small straight chairs behind the 
bench. They move smoothly and swiftly to 
pass notes from Justice to Justice. They 
may disappear behind the red draperies to 
deliver a message, to fill a water glass at one 
of two fountains on the rear wall, or to ob- 
tain reference material from the library. 
They may have unusual errands, as Justice 
Harry A. Blackmun recalls from his first 
day on this bench — ^June 9, 1970: 

"I had taken my seat, and was examining 
things. I pulled open a drawer in the bench, 
and found some cough drops. And a copy of 
the Constitution, stamped 'O. W, Holmes' 
and signed by Justice Frankfurter, a suc- 
cessor in this seat. The Marshal brought me 
a Bible to sign — presented by the first 
Justice Harlan and signed by all the Justices 
since. Suddenly Byron While was leaning 
over to me, whispering. 'Harry! Harry, 
Where's your spittoon?' He snapped a 
finger — softly — for a page. *Gct the Justice 
his spittoon!' '* 

Today the spittoons serve as wastepaper 
baskets. Before each chair at the four coun- 
sel tables lie white goose-quill pens, neatly 
crossed; many lawyers appear before the 
Court only once, and gladly take the quills 
home as souvenirs. Snuffboxes, once indis- 
pensable, vanished long ago, along with 
arguments that lasted for hours and soared 
to splendid heights of oratory. 



OPENING FORMALITIES link the 
current day to the past. The Marshal 
or Deputy Marshal acts as Crier. A few 
minutes before 10 am.. Crier and Clerk, 
formally dressed in cutaways, go to their 
desks below the ends of the high bench. 
Pencils, pens, papers, and briefs are wailing 
at each Justice's place. 

At their tables, attorneys glance over 
notes or confer softly. A young man m<jy 
fidget slightly, smoothing hair that falls to 
his collar, while a veteran checks his watch. 
Seconds will count, for today each counsel 
has only 30 minutes — unless he or she has a 
very unusual case. 

Meanwhile, the Justices themselves, sum- 
moned by buzzer, have gathered in their 
conference room. Each shakes hands with 
all the others, even if they were chatting a 
few minutes earlier. Chief Justice Fuller in- 
stituted this unvarying custom as a sign that 
'•harmony of aims if not of views is the 
Court's guiding principle." Then they don 
their black robes and assemble behind the 
red velvet draperies. 
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Promptly at 10 the Crier brings down his 
gavel. Everyone rises instantly as he in- 
tones: "The Honorable, the Chief Justice 
and the Associate Justices of the Supreme 
Court of the United States!" 

Even on routine days these moments 
never lose their drama. It rises to throat- 
drying intensity on occasions when great 
issues are in the balance. 

Simultaneously, as the Crier speaks, the 
nine Justices stride through openings in the 
curtains and move to their places. The Crier 
chants his call for silence: "Oyez! Oyez!! 
Oyez!!!" From the centuries that Anglo- 
Norman or "law French" was the language 
of English courts, the word for '•Hear ye!"- 
survives. 

Steady-voiced, the Crier continues: "All 
persons having business before the Honor- 
able, the Supreme Court of the United 
States, are admonished to draw near and 
give their attention, for the Court is now sit- 
ting. God save the United States and this 
Honorable Court!" 

The gavel falls again. The Justices and 
all others take their seats. Visitors unac- 
quainted with the Court can check identi- 
fications against a card-size seating chart. 
(As men who. for their power, get remark- 
ably little publicity. Justices sometimes go 
unrecognized for coffee in the cafeteria.) 

On their high bench the Justices suggest 
the variety of American life; men of differ- 
ing backgrounds and philosophies, temper- 
aments and accents. 

In the center sits Chief Justice Burger, a 
native of Minnesota, a lawyer in private 
practice ihere for 21 years. Assistant At- 
torney Cieneral of the United States for 
three years, a judge of the Court of Appeals 
for the District of Columbia from 1956 to 
1969. He came to this Court in June 1969. 
appointed by President Nixon, 

Seniority determines the sealing of the 
cighl Associate Justices, alternating be- 
Iwccn the C hicfs right and his left. (For the 
ordering from a ^peclalor's vantage poinl. 
sec page 112.) 



At the Chief Justice's immediate right 
sits the senior Associate, William Orville 
Douglas, the ''hiking man" who completed 
36 years of service on April 17, 1975, No 
Justice in history has served longer. A 
colleague says, '^Nobody knows the cases 
of those 36 years like Bill Douglas!" 

Appointed by Roosevelt in 1939, he has 
written the story of his early life in a notable 
autobiography. Go East, Young Man, and 
given his own vivid account of practicing 
law in New York City and Yakima, Wash- 
ington, teaching at Columbia and Yale, 
chairing the Securities and Exchange Com- 
mission, and acquiring his celebrated zeal 
for conservation and for outdoor life. 

At the Chiefs left sits William Joseph 
Brennan, Jr., formeriy a judge of the New 
Jersey Supreme Court, a Democrat ap- 
pointed by Republican President Eisen- 
hower in 1956. 

To Douglas's right: Potter Stewart, of 
Ohio, former judge of the Court of Appeals 
for the Sixth Circuit, youngest federal 
judge in the country when appointed at 39, 
named to this Court by Eisenhower in 1 958. 

Thurgood Marshall, born in Baltimore, 
judge of the Court of Appeals for the Sec- 
ond Circuit from 1961 to 1965, Solicitor 
General from 1965 to 1967. and named to 
the Supreme Court by President Lyndon B. 
Johnson in 1967, 

Lewis F, Powell, Jr.. Virginian, in pri- 
vate practice in Richmond from 1932 until 
1971 (except for war service, 1942 to 1946), 
coming to this Court in 1972 by President 
Nixon's appointment with a long record of 
leadership in legal circles. 

From the Chief Justice's left, after Justice 
Brennan: Byron Raymond White of Colo- 
rado, former Deputy Attorney General, 
appointed to the Court in 1962 by Presi- 
dent John F. Kennedy, 

H irry A. Blackmun. in practice in Min- 
nesota for 16 years, counsel to the Mayo 
organizations for a decade, judge of the 
Eighth Circuit Court of Appeals from 1959 
to 1970. named to this Court by Nixon. 
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William H. Rehnquisi, born in Milwau- 
kee, a lawyer in Phoenix from 1953 to 1969, 
Assistant Attorney General until 1 97 1, 
taking his seat here on the same day in 1972 
as Justice Powell, also a Nixon appointee. 

Though muted by the occasion, individu- 
ality shows clearly as the Justices begin 
their work. Usually, as the first item of busi- 
ness, the Court admits attorneys to its bar. 
Then, if an opinion is ready for release, the 
Chief Justice calls for it, and its author an- 
nounces it. A dissenter may speak for those 
Justices who disagree: **. ..we think the 
Court muddies the waters further . , . we 
would affirm the judgment below. . . 

Probably many visitors expect the pro- 
ceedings to be solemn, almost holy, but be- 
yond laymen's understanding. "Oh, some 
cases are extemely technical," remarks 
Justice Stewart disarmingly, ""tax or patent 
cases, and I wouldn't understand them if I 
hadn't done the homework. But many of 
them anybody can comprehend — the capital 
punishment cases, for instance. And our 
procedure's simpler than other courts' — 
more informal." 

Argument is easier for all to follow since 
the Justices approved a change in the shape 
of their bench. "I remember when I used to 
argue cases here," a senior lawyer recalls. 
"1 would gel two questions at once, from 
opposite ends of the bench — the Justices 
couldn't see or hear each other." In 1972, 
at the suggestion of the Chief Justice, the 
bench was altered to its present shape, with 
two wings each set at an 1 8-degree angle, a 
form that has been widely used in Ameri- 
can courts since the mid-l95()'s. 

Kven the technical cases can stir alert 
attention as the lawyer begins — ''Mr. Chief 
Justice, and may it please the Court . . ." — 
and develops his theme — . . insurance 
companies are entitled to justice like any- 
body else. . . The questions start. Res- 
onant, low-pitched queries from Justice 
Rehnquisi: lidewaler- Richmond inflec- 
tions as Justice Powell says, "1 don't want 
to interrupt your argument, but. . . ." 

Justice Stewart leans forward, cheek on 
right hand: "Pve heard it, and read it, and 
perhaps even written it many limes...." 

Justice White rocks briskly, swings for- 
ward to press a line of questions, stirs a 




CRAFTSMANSHIP and Style 
concern specialists behind the 
scenes. In the carpentry 
shop, Edw ard F. Doufflas (left) 
and Frank Honarth build 
a Justice's chair: the shop 
produces custom furniture 
for the Court, such as finely 
worked bookcases in the 
library. Below, Ted Atcherson 
trims the hair of Barrett 
McGurn, the Court's public 
information officer. 




J in a statute: "...the Congress 
my things that I wonder at. . . 
distraction on a fine spring day: 
I breaks off in midsentence, ducking 
hing and swatting with both hands 
p? a bee? — and Justice White sym- 
: "It's very dangerous here." 
veiled ruefulness a lawyer remarks, 
ny time is running short": or the 
istice may offer a gentle reminder. 
H. you are now using up your re- 
ne." Or the other way around: "We 
en muchof your time with our ques- 
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over water from the Colorado River, the 
Court appointed a special master in chan- 
cery, George I. Haight of Chicago, to take 
evidence and make recommendations. 
Haight died in 1955; his successor was 
Simon H. Rifkind of New York City. From 
1956 to 1958, Riflcind heard 106 witnesft 
aiid took depositions from 234 others. 

The completed trial record covered more 
than 26,000 pages. Briefs and other docu- 
ments filed by the states took about 4,000 
more. Riflcind's own report, 1 35,000 words, 
went to the Court in January 1 961 , The Jus- 
tices heard 1 6 hours of oral argument in the 
fall of 1961, six hours more in November 
1962. The Court's decision, in 1963, fa- 
vored Arizona. 

More numerous, but mercifully shorter, 
are cases from state courts. If any state 
tribunal decides a federal question and the 
litigant has no further remedy within the 
state, the Supreme Court may consider it. 
Most common — roughly two-thirds of 
the total — are requests for review of deci- 
sions of federal appellate or district courts. 
"Most of the time," observes a Justice, "it's 

the rights of someone we'd never meet " 

The great majority of cases reach the 
Supreme Court as result of its granting 
petitions for writs of certiorari, from the 
Latin certiorari volunms, meaning **we 
wish to be informed." 

Normally the ''writ of cert" says in effect 
to an appellate court, *'Send us this case 
you decided recently." In very rare in- 
stances a writ of certiorari before judgment 
says, "Send us this case you haven't de- 
cided yet." As in U.S. v, Nixon, it enables 
the Court to act with maximum speed in 
unusual cases of great public importance. 

But "each case has supreme importance 
to (he people involved," as Justice Stewart 
observes, and the number of petitions filed 
rises from year to year. Justice Brennan 
noted an increase of 75 percent in his first 
seven years with the Court. Filings went 
from 2,185 in the 1961 term to 3,643 in 
1971 and 4,640 in 1973. Deciding which 
cases to decide is a load in itself, 

Fach Justice determines how he will vote 
on each certiorari petition, usually with the 
help of a law clerk's memorandum. Since 
1972, five Justices have been utilizing a 




**cert pool" system, open to any Justice 
who wishes to join. Clerks from their 
chambers take turns writing a **pool memo" 
on a batch of petitions. This memo circu- 
lates among the five — Burger, White, Black- 
mun, Powell, Rehnquist — and each can use 
a clerk of his own staff for further research. 
The other four Justices prefer a memo from 
their own clerks or read the petition itself. 
Roughly 70 percent of all petitions reach 
the end of the road on the vote at this stage, 
without further discussion. 

Of the cases remaining, the Justices 
screen the problems closely — by a process 
that they explain freely in outline. They 
meet on Wednesdays and Fridays during 
term time in a conference room as secret as 
any in the government. In a capital full of 
classified matters, and full of leaks, the 
Court keeps private matters private. 
Despite the speculations of reporters, 
details of discussion and voting are simply 
not revealed. 

No outsider enters the room during con- 
ference. The junior Associate Justice acts 
as doorman and messenger, sending for 
reference material, for in'^tance, and re- 
ceiving it at the door. 

Five minutes before conference time, 
9:30 or 10 a.m., a buzzer summons the 
Justices. They exchange their ritual hand- 
shakes and settle down at their long table. 
The Chief sits at the east end, the senior 
Associate at the west. 

Before each Justice is a copy of the day's 
agenda. Each decides for himself when he 
should disqualify himself from taking any 
part in a case. 

The Chief opens the discussion, sum- 
marizing each case. The senior Associate 
speaks next, and comment passes down the 
line. Voting follows the same order of 
seniority. To qualify for review, a case must 
get at least four votes. 

Counsel then submit their briefs and 
records so each Justice receives a set two 
or three weeks before argument. From these 
the Justices often make bench memos that 
highlight facts and points of law and ques- 
tions for the lawyers. 

(*'l wonder," muses Justice Blackmun. 
"if we always remember how much power 
we exercise just in our questioning.") 
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process'.'**). Criticism— ^spcciaJly on such 
highly charged issues as abortion, obscenity, 
and the death penalty— rangintr from rea- 
S4>ned analysis to rage. "Dear Sir: You are a 
skunk!** quotes one Justice wryly. • Name- 
calling." says another, rather sadly. **comes 
with the job." 

By statute the C hief Justice s duties ex- 
tend well beyond the C ourt and his position 
as its presiding officer. He is also responsi- 
ble for the administrative leadership of the 
federal judicial system. He is chairman of 
the Judicial C onference of the United 
States, a "board ol trustees * for the federal 
courts. He supervises the Federal Judicial 
C enter with its programs of research and 
education, and the Administrative Office of 
the I'nited States C ourts. "housekeejKr** 
and statistician for the system. And he 
serves as chancellor of the Smithsonian 
Institution, and chairman of the board of 
the National Ciallery of .Art. His perqui- 
sites, accordingly, include four law clerks, 
extra secretarial help, and a governmc "it car 
With chauffeur. 

In 1972. for the first time, the Chief 
Justice acquired an Administrative Assist- 
ant. .Mark W. Cannon, to helpmeet respon- 
sibilities and needs of the federal court 
system. Ihe Court has also gained two 
l egal Officers, or staff ci>unsel: James 
Ciinty and Susan Ciolt/. Cnrtt^^ defines the 
ro\c as one with ' no formalit> to it— help- 
img <he C 4>un or any Justice any way we 
A.;an with legal and judicial detail.** 

Whenever a Justice calls for legal or 
historical references, he has the help of 
Fdward Ci Hudon. librarian and officer of 
the ( iuirt. and his staff of 14. These experts 
prfjvide research materials from a library of 
more than 2 lO.tHM) volumes, accessible not 

UORIilNf, P%Pf:Rs ,»f !hr n^nfrrvnrc room 
-mttrhitiiks, mt'mo\^ hnvfs — uHmt thr 
Jnsturs n turn from lunt h on a Fridttv 
(ft thr rtMultir tfr>*r firrr tfu'\ Jtu rmmt' 
**hith t ttst's to rt'\tt'H. %%htit Jt't i\ttfn\ 
tf* hitrni tfonrt ( onttrt ni r i Ivrk Ahtn Wrii^ht 
Jtstnhufrs htr'^. hr wi///r#nr nhen thr 

i omt' hat i fhr lumor As\tH uttv 
Justtt r hiit's in or wnd% out mewtiKvs at 
hr iit^*r, to Siifviiitarti thr <th\otutr privat v 
of thr ( oari s roftftiirmuii #/mi u%\t.in\. 



only to the Justices and their law clerks but 
also to members of the Supreme Court bar, 
members of the Senate and House, gov- 
ernment attorneys. and— by special 
arrangement — visiting scholars and jour- 
nalists who cover the Court regularly. 

Professional writers themselves. Justices 
spend hours of hard work on draft opinions. 
When an author is satisfied with his docu- 
ment, he sends it to the print shop, which 
works under rigid securi.v rules on the 
ground floor. Often, on getting his proofs, 
the writer finds his work has only begun. 
He circulates copies, numbered for securi- 
ty, for the reactions of his colleagues. 

Constantly the Justices exchange com- 
ments, by memo or at the lunch table. To 
discuss ideas and wording by telephone. 




they use a private line that does not go 
through the switchboard. Draft dissents 
may prompt revisions or change votes, 
even enough to create a new migority. 

Moments of diversion lighten the routine: 
table tennis with clerks; for Justices 
Stewart. Rehnquist. and the Chief, carol- 
singing at the Court's Christmas party; for 
Justice White, a star athlete who earned his 
way through Yale Law School as a profes- 
sional halfhack. basketball in the Court's 
small gym. 

Special duties interrupt the routine. Each 
member ot rhe Court has jurisdiction over 
one or more of the 1 1 federal judicial cir- 
cuits. As C ircuit Justice he may issue in- 
junctions, grant bail, stay an execution. 

But finally — when all coircctions and re- 



visions arc in hand — a master proof of each 
finished opinion goes down for printing. On 
the day of release, final copies go to the 
Clerk for safekeeping, and to the Reporter 
of Decisions: Henry Putzel. Jr. with a staff 
of nine, writes headnotes — short analytical 
summaries of the opinions. He also super- 
vises publication of United States Reports, 
official record of the Court's work. 

In the press room, reporters wait swap- 
ping shop talk over coffee in throwaway 
cups: . . this crazy lawyer . . ." 'That the 
upstate sludge case?" . . . **Not worth 
getting excited about — rights for women 
. . ." . . Congressional action . . ." '*! 
stand with Marshall and Douglas." 

Public information officer Barrett Mc- 
Gurn distributes the journalists' copies 



JUSTICES of the Supreme Court in 1975, these 
nine members complete a list of 100 Judges 
who have served since 1790. From left: seated. 
Associate Justices Potter Stewart, iVilliam O. 
Douglas: Chief Justice Warren E. Burger: 
Associate Justices William J. Brennan, Jr.» 
Byron R. White: standing. Associate Justices 
Lewis F. Powell, Jr., Thurgood Marshall, 
Harry A. Blackmun, William H. Rehnquist. 

Nominated by the President and confirmed 
by the Senate, the Justices hold office during 
""good Behaviour"— for life or until retirement. 



saw fit. absolute privilege to withhold his 
records. Briefs in his behalf cited the Con- 
stitution's separation of powers. Briefs for 
the United States stressed the unique posi- 
tion of Special Prosecutor Leon Jaworski» 
the historic duties of the courts, the Con- 
stitution's structure of checks and balances. 

Because the Supreme Court called for 
argument on technical issues of jurisdiction 
and procedure, these took on interest far 
beyond the ordinary. They might fore- 
shadow the decision that would resolve a 
constitutional crisis — or reveal a crisis 
beyond the peaceful ways of law. 

"Nothing happened." said one bemused 
spectator after the three hours of argument 
on July 8. "It was so ... ordinary.'* re- 
marked another. The Court's formal ritual 
and informal manner had not varied. 

Texas drawl in his voice. Mr. Jaworski 
declared that **. . . boiled down» this case 
really presents one fundamental issue: Who 
is to he the arbiter of what the Constitution 
says?" The President was making himself 
the sole judge: he "may be right in how he 
reads the Constitution. But he may also be 
wrong'" 

Justice Stewart, matter-of-factly: "Well, 
then, this Court will tell him so." 

More than one a minute, questions came 
from the bench. 

Justice Douglas saw at "the heart of 
this case" the rights of defendants in a 
criminal trial. The President's advocate. 
James D. St. Clair, urged the Court to 
avoid matters pending in impeachment: 
Justice Brennan commented dryly, "Any 
decision of this Court has ripples." 

Justice Marshall pressed Mr. St. Clair to 
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concede that the case was one for this 
Court\ decision; no one asked bluntly if 
the President would obey its order. Justice 
Powell, even-toned, forced the issue of 
absolute privilege and secrecy: Even in a 
criminal conspiracy? Yes, said the Presi- 
dent's lawyer, ••even if it*s criminal. •• 

Seasoned lawyers do not escape tension 
here. Once Mr. St. Clair with a slip of the 
tongue asked the court to uphold Judge 
Sirica: and Mr. Jaworski, in his effectively 
low-key argument, momentarily overlooked 
the fact that he represented Judge Sirica*s 
position. 

Only 30. but experienced in this Court- 
room, assistant prosecutor Philip A. Laco- 
vara contributed a more formal eloquence: 
* ...this President is not in a position to 
claim . . . privilege. . . . These conversations 
. . . were in furtherance of a criminal con- 
spiracy lo defraud the United States " 

Surely no charge more sensational had ever 
come before the Court. 

Then he discussed with the Chief Justice, 
as if in a seminar, the fundamental prece- 
dent: Xiarhury v. Madison. 

At 1 :04 p.m. the Chief Justice closed the 
session: -Thank you. Mr. St. Clair. Thank 
you. Mr. Jaworski and Mr. Lacovara. 
'* The case is submitted.** 
The wTowd streamed out into the sun: 
more than 1 ..^00 had obtained at least a five- 
minute share of the occasion — a law profes- 
sor, a Japanese reporter, a nun. a giri with 
tan shoulders bared by a sunhack dress, a 
white youth with bushy Afro haircut, a 
middle-aged black man in a cream-colored 
business suit. Headlines took up the issues: 
•\Shun Ciate Case. St. Clair Asks * or **Ja- 
worski: C onstitution Is in Peril." The Na- 
tion waited. 

Death cl.iimed Fjtrj Warren, retired ( hief 
Justice, on the nighi of July 9: the Court 
paid him a tribute without precedent. His 
casket, flag-covered, was placed in the 
Cireat Hall to lie in repose, his chair near it. 
Members of his profession and of the public 
came, to pause at the bier, ga/e at the 



lighted Courtroom beyond, quietly register 
their names. 

ON A GRAY and muggy July 24, a tense 
crowd, assembled on short notice, filled 
the Court Chamber. As the hands of the 
clock inched past II, the cry of ••Qyez!*' 
rang out. On this occasion the gravity of the 
opening never altered: Justices and pages 
alike sat impassive. With somber dignity 
the Chief Justice took note of the death ••of 
our beloved colleague.** 

Then he went on to announce the opinion 
he had written for a unanimous court. ••Nar- 
row.*^ some commentators called the deci- 
sion later. It was. in ruling that here the 
President*s privilege must yield to the de- 
mands of a fair trial. ••Broad.^' others called 
it. It was, in reaffirming ••what was said in 
Marhury against Madison*" — that it is ••em- 
phatically the province and the duty" of this 
Court ••to say what the law is.** For 17 
minutes the summary moved gravely on. 
••Accordingly, the judgment under review is 
affirmed." The gavel fell. 

••A sledgehammer decision.*' one news- 
man called '> that night. 

On August 9 President Nixon resigned. 
The publication of three conversations 
from the disputed 64 had brought his term 
to an end. At noon that day the Chief Jus- 
tice administered the oath of office to the 
new President. Gerald R. Ford. 

Observers abroad commented that the 
entire episode not only reinforced the rule 
of law in the United States but also en- 
hanced the position of the judiciary in other 
countries. Few events in a long history have 
underlined so sharply the Court*s role as 
guardian of the Constitution. 

Interviewed outside the Court on the day 
of decision, a tourist from Waco. Texas, 
told a television reporter that if the Supreme 
C*ourt says it. it*s the law. On such assent 
rests the paradox of America, as President 
Ford has stated: 

•*()ur great republic is a government of 
laws and not of men. Here the people rule.** 
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t\ the American way to say, 'There ought 
to be a law!' And Congress passes a law 
— on t'ivil rights, or environmental pro- 
tection, or consumer protection. Common 
sense alone will tell you, you'll nave more 
lawsuits. 

"Everyone wants instant justice." muses 
District Judge Aubrey E. Robinson, Jr., 
"like instant therapy, or instant food. 

"But as life gets morccomplex, legal rights 
get more complex. And we're a complex 
people, of varied backgrounds. There will 
always be a time lag in the judicial resolu- 
tion of disputes." 

Comments on the "law explosion" of re- 
cent years come from many of the 400 
judges sitting in the federal judicial system's 
94 district, or trial, courts — where case fil- 
ings have doubled in 20 years. In fiscal 1 974 
the district judges received 103,530 new 
civil cases and 39,754 new criminal cases. 
The backlog exceeded 100,000. 

With a greater burden than ever before, 
the federal judicial system has entered a 
period of reform and innovation. Ii. 1968 
Congress created a system of U. S. magis- 
trates; in 1974 they handled nearly a quar- 
ter of a million matters that district judges 
would have had to deal with, such as pre- 
trial dis<:overy proceedings. Experiments 
with videotape promise new and time-sav- 
ing ways of taking testimony. C^omputer 
programs help judges and court clerks keep 
track of their caseload, or improve the pro- 
cedure for calling jurors. 

In the District of Columbia, one unhappy 
systems analyst spent a month cooling his 
heels in the jury lounge. Exasperated, he 
offered to back up with computer tech- 
niques a study the court had undertaken on 
juror utilization. Resulting reforms saved 
time for all concerned — and money. 

Such measures are especially important 
because no one wants apparent efficiency 
Ht the price of injustice, and the painstaking 
techniques of courtroom questioning — tech- 
niques that John Marshall would find fa- 
miliar — simply cannot be hurried beyond 
built-in limits. Fair procedure and sound 
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results count all the more in district courts 
because about nine-tenths of all federal 
cases end at the trial level, without appeal. 

Only about 15 percent of defendants in 
federal criminal cases actually go through 
a trial. Many other cases are settled by plea 
bargaining: The defendant's lawyer nego- 
tiates with the U. S. attorney for something 
less than the stiffest possible charge, and 
the defendant pleads either guilty or nolo 
contendere — "I do not wish to contest it." 

Judge Walter E. (Beef) Hoffman, who 
presided in the case of Vice President Spiro 
T. Agnew, points out that such bargaining is 
nothing new. "Lawyers have made discreet 
approaches to other lawyers for years," he 
observes, but the realities of plea negotia- 
tion long went unacknowledged. That, he 
says, permitted the double vice of invisible 
proceedings and lack of candor. Now the 
judge makes the proceedings a matter of 
record — for later use, if need be. 

Appeals in the federal system have in- 
creased, of course: nearly 4,000 in fiscal 
1960, more than 16,000 in 1974. The 11 
courts of appeal sit to correct errors at the 
trial level or in administrative agencies, and 
act in effect as regional Supreme Courts, 

Here the number of judges varies, de- 
pending on caseload, from three in the First 
Circuit to 1 5 in the Fifth, In each case, how- 
ever, they work in panels of three or more; 
and the odds are, says Judge Ruggero J. 
Aldisert of the Third Circuit, that **the ju- 
dicial buck stops here." 

Of 1,280 cases decided by his court in 
fiscal 1 972, the Supreme Court granted only 
four petitions for review. *The Supreme 
Court's always above us in theory," he 
says, "but in practice this is the highest 
court you can get to by right." 

From the public generally, the courts of 
appeal get little attention, "In some of the 
most controversial cases," Judge Aldisert 
remarks, "there's nobody present but the 
lawyers, and the press coverage tends to be 
skimpy even on interesting cases. At the 
peak of Watergate, we held that the Presi- 
dent may wiretap a foreign spy without a 
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court order. The press slept through it." 

But law schools, he points out, act as a 
highly critical public, and analyze appellate 
decisions "unmercifully." 

As a source of self-analysis and research, 
the Federal Judicial Center has played an 
increasingly important role since Congress 
founded it in 1 967. To the parlors of Dolley 
.Madison's old home on I.afayette Square in 
Washington. D. C, it brings judges from all 
over the country. They discuss more effec- 
tive ways of working with clerks or proba- 
tion officers, or the painful topic of sentenc- 
ing. They share grievances and gripes. 

Seminars for newly appointed judges ease 
an awkward transition (*'AII of a sudden," 
says one. "lawyers are afraid to ask you to 
lunch"). E.xperienced colleagues offer in- 
tensive lessons in how to manage complex 
civil cases or cope with unruly defendants. 
"1 wish we had had this when I was new," 
remarks a veteran. *M was scared to death 
to charge a jury." 

.Ml told, the center — now directed by 
Judge Hoffman — trains about 2, ()()() per- 
sons a year, -court staff as well as judges. 

A similar center for state courts has be- 
gun work in Denver. Colorado: and more 
than 40 states have created State-Federal 
Judicial ( ouncils. Since state courts may 
decide federal questions (as in the case of 
Oregon's "bottle bill") and federal courts 
must deal with state law on occasion, these 
councils have obvious value. And coordi- 
nation of the two systems can end the frus- 
tration of lawyers or jurors expected to be 
in two courts at the same time. 

Of the three coequal branches of the 
federal government, the judicial is by far 
the smallest. Its personnel numbered only 
about 1 ().()()() in 1974: its budget hovers in 
the vicinity of S3()().()()(),()()() a year, and 
runs about one-tenth of one percent of the 
federal total. 

Tiny sums — by government standards — 
can pay off impressively. C hief Judge 
Howard T. Markey of the Court of Cus- 
toms and Patent Appeals tells how his court 
brought its lagging docket current. The 
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NOVEL ISSUES push it risifif^ Caseload higher. 
In 1972 Sonia Yaco, 15 (above), aspired to 
the Ann Arbor, Michigan, .school board: she 
fought clear to the Suprcrfje Court to put her 
name on the ballot, although a rfjinor — and htst. 

Banning thntwaway soft -drink and beer con- 
tainers, Oregon s 1972 "bottle bill" survived 
challenge on constitutional grounds and in- 
spired other state and federal laws designed to 
protect the environment and conserve energy. 




,« Y'LL take this to the Supreme Court f" 
X Furious, Bill Smith shouts this classic threat 
at John Jones as they argue the blame for a 
collision of Jones's expensive car and Smith* s 
heavily-laden truck. 

But to reach even the first rung of the 
three-level federal court system, their quarrel 
must qualify as a federal case. The 
Constitution and Acts of Congress prescribe 
what matters may come before U. S. courts. 
Others must be tried in state courts. 

if Smith and Jones live in different states — 
and more than $10,000 is involved — a federal 
district court can hear their dispute. Either 
party, if unhappy with the outcome, may ask 
review by a court of appeals. 

Despite his angry promise. Smith in all 
probability could take his case no further. 

**No litigant is entitled to more than two 
chances, namely, to the original trial and to a 
review,** Chief Justice IViliiam Howard Tqft 
told Congress in 1925. It wrote his view into 
law with the ''Judges* Bill.** 

To reach the Supreme Court, cases must 
turn on principles of law, or constitutional 
issues, of far-reaching importance. Of mere 
than 4,000 petitions a year, the higher* court 
accepts about 400 — hearing argument on 
perhaps 180, deciding the rest without debate. 

Federal courts also review decisions of 
administrative agencies such as the Tax 
Court, the Federal Trade Commission, and the 
National Labor Relations Board. 

Congress has created special, as well as 
regular, courts: 

The Court of Claims hears claims against 
the United States. 

The Customs Court decides disputes over 
duties on imported goods, its decisions may 
be appealed to the Court of Customs and 
Patent Appeals. The latter also reviews 
judgments of the Tariff Commission and of the 
Patent Office. 

in the armed services, review normally ends 
in the Court of Military Appeals. Beyond this 
lies resort to a habeas corpus proceeding in a 
district court. 

Besides cases from federal courts, the 
Supreme Court may review decisions of state 
judges, when cases involve a federal question 
and litigants have no other remedy left. 




Cases firom. 
state courts 



U. S. district courts 
with federal and 
local jurisdiction 
in the Canal Zone. 

Virgin Islands, Guam 





U.S. Customs 
Court 

U.S. administrative 



U. S. district courts agencies 
with federal jurisdiction 
only in the 50 states, 
D. C, and Puerto Rico 
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